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Country-by-country updates on constitutional politics in Central and Eastern Europe and the ex-USSR.

Gonstitution Watch

W During September and October the Alba-

' nian constitutional process quickened

its pace due to a warning issued by the Council of Europe.
According to the council. Albania must adopt a new constitu-
tion based on democratic principles before it can be integrated
into the international structures of Europe. including the Coun-
cil of Europe itsclf.

Recently the Albanian Constitutional Commission has
discussed chapters concerning Parliament and the president
and approved them. The Commission has now begun to de-
bate constitutional provisions relating to the judiciary. After
approval of this final section, the full constitution will be pre-
sented to Parliament.

The political situation continues to be verv tense, espe-
ciallv between the two main political parties, the Democratic
Party (DP) and the Socialist Party (SP). One can see this conflict
atevery level and in every organ where these parties are repre-
sented, whether it be central institutions, such as Parliament. or
local government organs. However. the political quarrels and
debates between the DP. on the one hand, and two smaller
parties, the Party of the Democratic Alliance (PDA) and the
Social-Democratic Party (SDP), on the other, are less severe.

Disagreements are also raging among the MPs of the DP.
Two main sources of discord mav be mentioned here. The
minister of foreign affairs was severely attacked by a DP mem-
ber of Parliament in the newspaper Our Time (an independent
paper). The article accused the foreign minister of surrounding
himself with a pack of “charlatans and incompetents.” An-
other DP member of Parliament wrote a stinging criticism
(published in Alliance, the newspaper of the PDA) of a draft
decision submitted to the Council of Ministers for approval.
That draft decision would have allowed the National Informa-
tion Service, the successor to “the Sigurimi” (Hoxha’s security
police) which is now under the direct control of the president,
to disseminate false information in an attempt to shape public
opinion.

It is significant that, so far, important conflicts like these

have not found their way into the news on television or radio
which, it seems, are strictly controlled by the most powerful
wing of the DP, a point which a recent article in Our Time has
stressed. As a result, newspapers alone have retlected this ongo-
ing political feud.

All this political infighting in the newspapers has had its
victims. including members of the press itself. The chairman of
the Party of National Unity, a minor party in Albanian politics,
was sentenced to 6 months injail for calling President Berisha a
“killer” in his party’s newspaper. On October 22, after serving
a little more than four months of this sentence and after numer-
ous protests from abroad, he was abruptly released.

Another journalist was recently placed under house arrest
because of an article he wrote in the SDP newspaper Alternativa
in which he criticized the newly-appointed Albanian ambassa-
dor to Malaysia for being unable to speak English. After a few
days, his case was quietly closed.

Some politicians regard the polemics of the current transi-
tional period as unfair. One of the reasons for such exchanges,
they argue, is the lack of a press law. Many journalists, who
have themselves often been turned into targets by the political
combatants, also claim that one way out of such situations
might be the adoption of a press law.

In September, therefore, a group of MPs introduced a draft
law on the press that was hastily adapted from a German model.
Parliament passed it in mid-October. There has been consider-
able criticism (both within Albania and from outside) of its
provisions, which include large fines and give governmental
authorities many broadly-defined rights, such as contfiscation
of publications and suspension without a court order in some
cases. The president delayed signing it but finally did so. The
law has not yet been used.

On October 25, a newspaper published by the students of
Tirana University’sdepartment ot journalism was closed down
after its first issue included an editorial critical of the new press
law. Three graduate students from Columbia University in
New York had been assisting the student editorial staff with a
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small granc tfrom the Soros Foundation and equipment sup- .
plied bv the International Media Fund or Washingron, D.C.
The reasons tor chis shut-down arc uncicar, though 1t is re-
ported that a compromuse 1s in the ofting and that the newspa-
per will soon be published again at the universiry.

The economic situation in the countrv has become more
and more ditficult. According to the president. this situation
has arisen duc to (1) the fact that no signiticant toreign invest- |
ments have been made so far and (2) ditficulties in privatizing |
state enterprises. “The grave situation in the Balkans and the |
unstable political situation in Albania do not favor roreign m-
vestments in the countrv. The old technology of the state enter-
prises makes them unattractive for Albanians or roreigners
who, in order to bring such firms back to life. need to invest
plenty of monev.” President Berisha explained ata recent press
conterence.

The delav in the constitution-making process. in particu-
lar. and of the establishment legal rramework in general. as
wellas the exposure of corruption by some public otticials have
also had a stultifving eftect on toreign investment.

A liberalized foreign investment law was passed on No-
vember 2, replacing the August 1991 version. The new law s
relativelv non-restricuve and attempts to remove barriers o
investment while suspending the previously complex authori-
zation procedures. Transter of profits abroad 1s made easier
and foreign investors are accorded the same rights as Alba-
nians, except with respect to land ownership, which will be
dealt with in furure legislation. ;

" Belarus |

part of the constitution-making process 1n the former Soviet

Armored troop carriers, snipers and warer
cannons are becoming an essentiaj

Republics. Belarustan parliamentarians had to make their way
to the thirteenth session of the Supreme Soviet. which opened
on November 9. amidst lines of armed soldicrs and policemen.
On the eve of the session the government published an appeal
to citizens accusing the democratic opposition and some trade |
unions of forming armed units in order to disrupt public order
and seize power. The opposition vigorouslv denied the accusa-
tions and brought a case against the governmentto court. The
chairman of the Supreme Soviet said he knew nothing of the
filed appeal and was unaware of anv thireats to national secu-
ritv.  While top government officials refused to make anv
comments. the chief of the KGB and the munister ot interior
declared that thev knew nothing of the alleged mtentions ot
the opposition and the trade unions. What 1s more. these rwo
ministers addressed the deputies svith an unprecedented letter
titled *On Some Questions of State Building in Belarus.” The
authors criticized reforms in the army, informed deputies of a
“parallel KGB" organized under the auspices of the border -

cuards. and recommended abolishing the ofrice of state secre-
arv on crime nghting and natonal security as an unconstiru-
nional vodv, Thisorrce s believed to have been the real source
oI the government s appeai on the eve or the session.

A new consttution was the first question on the draft
agenda of the thirteenth session. It was the last chance ror
Parhament ro keep 1ts promuse to adopt a new constitution by
the ena ot 1993 ana to hold early elections in spring 1994.
Chairman Stanisiau Shushkevich did his best to persuade Par-
llament to start the session with the constitutional debate. He
argued that a way out ot the current crisis would be possible
onlv on the basis or a new constitution. His first depury,
Viachasiau Kuznetsov, was more realistic. saving that the main
probiem confronung the constitutional process in Belarus con-
cerns the quorum and that chances ror adopting a constitution
would be mucnh better at the beginning of the session. when
1Most of the deputles are present. than at the end. However. the
Mmajoriry msisted on €ConOIIC debates Mrst,

The economic crists i1s deepening every dav, Irices are
skvrocketny and the enerev and ruel crisis is enhanced bv
financiai disorder ana a nuge state debt.  Tlie Communist
majority in Parllament and the government saw a wav ourt in
forminga closer union with Russia. Betore the Moscow putsch,
a group of Belarusian parilamentarians paid a visit to the Rus-
stan Parliamentana discussed wavs ot joining Belarusand Rus-
sia on a tederative basis. At every session of Parliament, the
Belavezhskv agreement ot 1991 is cursed and blamed for all
mustortunes. Stanislau Shushkevich who signed the death sen-
tence on the USSR, along with Boris Yeltsin and Leonid
Kravchuk. was at the point or being impeached at the last
session in june 1993: his removal was planned for the thir-
reenth session.  But events in Moscow and Yeltsin's victorv
<hocked Belarusian conservatives. The 1dea ot a close socialist
brothernooa died: Russian pragmatsts no longer want even a
common rudic zone m the CIS and insist on the independent
cconomic responsibilities of the tormer Soviet republics.

The reports ot Shushkevich and Premier Viachaslau
Kebich on wavsoutor the crisis ditfered greatlv. The leader of
Parliament gave a protound anaivsis of the situation and criti-
cized the government sharply for the tirst tme in three vears.
The premier’s report was the usual mixture of tree-market
proclamations and old administrative means.

The opposttion demanded the premier’s retirement and
collected 78 votes or the 174 necessary: a proposal to dismiss
both leaders was supported bv 35 deputies. Atter two weeks of
heated debates. Parliament adopted a resolution wherein gov-
crnment etrorts were deemed insutticient: at the same time the
COVErnMment was agaln given the right to propose an anti-crisis
program and selt-reorganization. Thus Parliament tollowed its
favorite practice of making no real decisions no matter whart
the circumstances.
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The deputies have started to discuss the draft constitution.
but anv serious progress is unlikelv. Opinions about a presi-
dencv. new elections and various other issues differ even inside
the largest and most disciplined parliamentary biock. “Belarus.”
Besides, the first quorum crisis occurred even before a constitu-
tional debate was held. The opposition aggravated this crisis bv
bovcotung certain questions on the agenda.

This may torce deputies to consider Shushkevich's pro-
posal to convene a constitutional assemblv. Two months be-
fore the session, the speaker prepared and sent to the deputies a
package of draft laws on such an assemblv. According to the
drafts, the constituent assembly will be a bodv of 310 members
elected along somewhat simpler rules than those governing
parliamentarv elections for a term of four months. The onlv
task of the assemblv will be to discuss the draft prepared by the
constitutional commission and to adopt it on the first reading
bvasimple majoritv. After that. the assembly is to be dismissed
and Parliament s to setr a date for new elections.

Such 1s the new consntutional plan ot Shushkevich. Astor
Belarusian poiitical kife. up til now 1t has continued to tollow

old paths.

Blllgal'ia ‘ The Council of Ministers approved a firaft

i law aimed at solving the problem of bad

bank credits. It proposed that credits advanced to state enter-

prises up to the end of 1990 should be covered by government
secunties.

Yanko Yaniv's Liberal Congress Party’s membership in

the Union of Democratic Forces was “frozen” because of “di-

rect attacks against UDF leaders.” Yanko Yankov accused the

leader of the Democratic Partv and former parliamentarv Chair-

men Stetan Savov of having taken exams at the Universitv ot

Sofia School of Law during a period he claims to have spentin
exile in a village while serving a sentence for his dissident
acavites.

Former Prime Minister Georgi Atanasov and former Min-
ister of the Economv Stovan Oveharov were detained in the
prison of Sofia to serve out their respective ten and nine vear
sentences.

President Zhelvu Zhelev suggested in a television inter-
view a possibilitv for the formation of a new parliamentary
majority comprising the Union of Democratic Forces (UDF).
the Rightsand Freedom Movement (RFM)and the New Union
for Democracy (NUD). (The NUD is a faction formed from
former UDF members.) UDF'’s parliamentary group rejected
the idea. The president’s press service announced that Zhelev
planned to ask the United Nations for compensation for losses
Bulgaria has sustained from the economic embargo imposed
on Yugoslavia, Chairman of the National Security Parliamen-
tary Committee. Nikolav Slatinskyv, proposed warning inter-

I
\
|
|

national bodies that Bulgaria would have to violate the em-
bargo it not compensated for its large losses. The president
opposed that suggestion because of the negative impact it would
have on Bulgaria's international reputation. The Union of
Bulgarian Teachers warned that its members would go on
strike because of low salaries.

The statute governing the internal organization of the UDF
was amended declaring the incompatibility of high state posi-
tions with leadership roles in a political partv. Asa result, the
acting chairman of the National Assemblv, Aleksandar
lordanov, lost his position as deputy leader of the UDF.

Velko Vulkanov of the Buigarian Socialist Party (BSP)
presented a draft act on the control of corruption in the state
and municipality apparatus. It followed a proposal of the BSP
for the establishment of a parliamentarv commission on cor-
ruption made a couple of davs earlier.

The chairman of the Agencv for Foreign Aid, Stefan
Chavev. presented his report on his agencv's actviev in 1992
betore Parliament. He accused the former chairman and close
presidential associate. Petko Simeonov. of embezzling millions
of leva. A parliamentarv commission was established to inves-
tigate the case.

Tobacco producers began a hunger strike demanding
higher rates for the state purchase of tobacco. (The state has a
monopoly on tobacco processing.) In some places. tobacco was
burned as a form of protest. A rally of privarte taxi drivers was
organized in fronc of the cabinet building to protest the enor-
mous (up 0 90 times) increase in their taxes. Tobacco produc-
ersstarted to block roads in an attempt to force the government
to raise prices.

Prime Minister Berov presented the cabinet’s draft of an
amendmenc to the act on transtormation and privatization of
state and municipalitv owned enterprises. The draft amend-
ment proposed that everv Bulgarian citizen receive a
privatizaton check worth BGL 900 that would allow him or
her to buy shares for BGL 25,000. Significantly, Parliament
also abolished the privileges previously granted to foreign in-
vestors bv Decree 56 on economic activitv. In the meantime,
the city courr of Sofia called a hait to the “Moscow fund” case
against Todor Zhivkov because Zhivkov had been deprived of
the chance to exercise his right to defense during the prelimi-
nary investigation. ( The “Moscow fund” was a source of
moneyv created to support Communist parties in capitalist coun-
tries. Hard currencyv had secretly been transterred by the Bul-
garian Communist Party to Moscow for subsequent distribu-
tion.)

The Constitutional Court ruled that oniv students admit-
ted to state universities could postpone their milicary service.

Parliament announced its decision on the “Yakorouda”
report dealing with cases in which certain persons had been
forced to declare themselves Turks in the December 1992 cen-
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sus.  Parliament voided the results from che districts of
Yakorouaa and Gorse Delchev concerming ethnic identicv, reli-
vion and mother tongue. Ata municipai conterence of RFM in
Kurdzhali. Mehmed Kodzha (an RFM memper ot Parliament
and chairman or the Parliamentarv Commuttee on Human
Rights) argued that Turks should be re-designated asa national
munority in Bulgaria. The presidential adviser on ethnic mar-
ters. Mikhail [vanov, declared that the pariiamentary decision
on the Yakorouda case contradicted the constirution. He said
that there were no reasons to declare void the census results
concerning reiigion, since thev had retlected the truth: and he
announced that the president would not bring the case before
the Constitutional Court. BSP reacted strongly against this.

Alexander Yantehoulev (mavor of Sotia and a member of
UDF) published a declaration of the “blue” (UDF) mavors
accusing the government ot trving to hamper their acuviry
“hirougn state budget subsidies.

A plenarv session ot the Higher Council of the BSP was
aeld. Irdeclared that. for now. the Socialists were not prepared
tv form a cabinet and promised “support and criticism” to the
Berov government. Elections were toreseen in 1994. and the
BSP announced its readiness to govern the countrv should the
people so decide in these elections.

A drafrt resolution on the illegitimacy of the constitution
had been presented at the parliamentary assemblv of the Coun-
cil of Europe by Luchesar Toshev (UDF). The leader of the
Bulgarian Socialist Democratic Party (BSDP), Dr. Peter
Dertliev. suggested that Toshev should be charged with high
treason.

An announcement was made concerning a statement ot
the newlv appointed U.S. ambassador. Wiiliam Montezomery,
chat he would collaborate with certain members ot Parliament
ror the amendment ot the consturtution. He envisaged the aboli-
tion of the ban on political parties basea on ethnic or religious
orounds. claiming that it could hamper the participation of
RFM in the next elections as well as the tormation of a
Macedonian partv.

Three members of Parliament. Tosho Pevkov, Vasil
Mihailov and Zdravko Katsarov. presented a draft resolution
declaring illegitimate the coup of September 9. 1944, and
annulling all its legal consequences. including the reterendum
that had transtormed Bulgarta trom a monarchv into a repub-
lic. The dratt resolution also called for the resroration of the
1879 Turnovo Constitution. At the same time, Georgi Panev
(UDF) presented a draft act on the declaration of the illegiti-
macy of the Communist rezime in Bulgaria. Panev’s proposal
was promptiv matched bv Yuri Borisov (BSP). who presented
a draftact on the declaration of the illegitimacy of the UDF.

An act on the value added tax was passed imposing a
uniform tax of 18 percent. The act will come into torce on
April 1. 1994,

A contederation of industrialists uniting some of the rich-
est entrepreneurs i Bulgaria was rounded. Newspaper pub-
lishers taunched a protest action against the new vaiue- added
rax that was almost double the current turnover tax thev had ro
pav.

Ahmed Dogan declared that. in his opinion. Parliament
was capable of forming a new cabinet betore the elections. He
announced that talks were being held with the UDF. A day
later. Filip Dimitrov denied the existence of any such talks and
declared that the current National Assembly. having exhausted
all its potential. could not form a new cabinet.

BSP. RFM and NUD representatives voted for a resolu-
tion directing Parliament to discuss a draft act on the amend-
ment of the Acton the Supreme Judicial Council. On Novem-
ber 10. this resolution was passed bv the National Assemblv on
a tirst reading. It aims at the dismissal of the acting prosecutor
seneral. Ivan Tatarchev. and chairman ot the Supreme Court.
Ivan Grigorov. who are open UDF supporters. The amend-
ment supported bv the parliamentarv majoritv. proposes that
I'5 vearsor judicial practice as judge, prosecutor and/or investi-
gator be required for appointmentas a judge or prosecutor, and
that the prosecutor general should have at least 5 vears of expe-
rience as a prosecutor and the chairman of the Supreme Court
should have at least five vears of experience as a judge. (The
acting prosecutor general and chairman of the Supreme Court,
aligned with the parliamentary minoritv. have been attorneys
onlv.)

The Supreme Judicial Council declared that the Council
of Ministers unlawfully interfered with the judiciary thus vio-
lating the constitution. Ata meeting with parliamentarv groups
Prime Minster Berov and other ministers rated the activity of
the Supreme Judicial Council and the office ot the prosecutor
15 unsatisfactorv.

Acritical letrer was sent by Nikolai Kolev-Bosiva (a promu-
nent dissident. poet. and a founder of the UDF who has staved
close to Zhelev) to the president accusing him of having sur-
rounded himself with Communist supporters as advisers.

In a populist move, former head of state Todor Zhivkov
also sent a letter to the president suggesting that a comparison
be made berween anv tour vears of his socialist rule and the last
four vears with regard to prices. unemplovment. number of
Mercedes used by high public officials. and so torth.

| c s | The East European Consttional Review's edi-
M_I torial board has decided to suspend
temporarilv its coverage of constitutional developments in the
Republic ot Croatia. Constitutional issues do not play a promi-
nentrole in contemporary Croatian politics. and there seems to
be no good reason to treat Croatia differently trom Serbia (never

covered in the EECR updates). For nonconstitutional develop-
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ments in Croatia, see the article bv Branko Smerdel in this issue
of the Review.

I October saw the contirmation bv Parlia-

' Czech
' Republic |

-
provided for by the constitution. At the same time, Parliamenc
scotched President Havel's nominarion of Ivan Prusa to a seat
on the court. Prusa had served as head of the Czechoslovak
premier’s office during the ime of the “velvet transition,” when
the communist Marion Calfa was prime minister.

The court. which met tor the tirst time, albeit asan incom-
plete bodv, last Julv, has already been tlooded with something

ment of rwo more members ot the Cousti-
runional Courr, bringing the totai number
of justices to tourteen, out of the tifteen

on the order of three thousand petitions. Though cirizens can
pettion the court directly (allowing numerous cases to make
their wav higher than thev should), cerrain procedurai stipuia-
uons have permurted the court to dismiss about ninetv percent
of these requests out ot hand. There are. nonetheless.a number
of important cases waiting to be heard. Legislationina townin
northern Bohemia, requiring prospective renters to obtain ap-
proval from town officials before moving into a house or apart-
ment (a rule that apparently allows the town to discriminare
against gvpsies who have been arriving in increasing numbers
from Slovakia since the split), is being challenged as an in-
fringement of the right to housing written into the Charter on
Human Rights and Freedoms. The Communist Partv has
threatened to challenge recent educational legislation on the
grounds that it breaches cthe “right to tree education™ bv nort
insuring thar students enjoy access to free textbooks and bv
abolishing lite tenure for universitv protessors. (The partv savs
that the latter provision would drive the best experts out ot the
educational svstem.) Parties on the left are also contesting the
constitutionalitv of a recent bill which declares the tormer Com-
munisc regime illegal and which extends the statute of limira-
tions on certaln crimes committed during the Communist era
(see EECR, Summer 1993). Thev argue that this bill infringes
the Charter of Fundamental Human Rights and Freedoms by
ascribing collective guilt. The Czech Social Democratic Party
(CSDP) plans to challenge the constitutionality of a property
law that went into effect on July 1, which thev claim violates
the equal right of ownership by favoring land-owners over
building-owners. (The law allows land to be sold by an owner
regardless of whether or not he owns the buildings on 1t.)

The Consttutional Court is fairlv evenly composed of
law professors, lawvers and former judges. (Four of the justices
previously served on the Czechoslovak Federal Constitutional
Court.) A law that went into effect on July 1 declares that the
court will have a chief justice, two deputy justices and four
“senates” containing three justices each. But a fundamental

decision remains to be taken. It has vet to be derermined
whether cases will be assigned arbitrarilv to the four senates or
whether each senate will hear cases exclusivelv in a well-de-
fined area. Though the tormer svstem would insure a degree
of “blindness” or impartialitv in determining which justices
hear which cases, some observers warn that such a svstem
might create tour equally powertul minicourts handing down
contlicting decisions on similar cases. A rationalized division of
labor in which each of the four senates would have its own
jurisdiction (e.g., civil law. criminal law, administrative law,
etc.) would avoid this problem. these commentators add. and
would allow the justices to specialize in criminal law or admin-
istrative law, and so forth, according to their expertise. But
such a division-of-labor approach might also give rise to seri-
ouslv unbalanced case loads. (For example, an administrative
senate would almost certainly receive a surfeit of cases com-
pared to the other three judicial senates.) The justices will have
to agree among themselves what procedure to follow in distrib-
uting cases.

Also in Ocrober. the government declined to recommend
to Parliament a bill considerably broadening the possibilities
for initiating referenda. Prime Minister Vaclav Klaus asserted
that the draft bill was rejected because it would have intro-
duced an element of direct democracv into a constitutional
system based on indirect or representative democracy. (The
hundreds of millions of crowns that frequent referenda would
cost, he added, was a minor consideration.) The Civic Initia-
tive for a Prospering Czecho-Slovakia subsequently sent an
open letter to parliamentary groups, along with a petition bear-
ing some 10.000 signatures, demanding that a law on refer-
enda be passed. The Initiative’s leader. Lubos Olejar, said that
Klaus’s position contradicts the constitution—violating citizens’
sovereignty and depriving them. during the lengthy incervai
berween elections. of the right both to express disagreement
with party secretaries and to protest the failure ot deputies to
fulfill electoral promises. Rudolph Opatril. spokesman for the
Movement tor Self-governing Democracv for Moravia and
Silesia (MSDMS), which helped draft the reterendum bill, said
that the government’s rejection of the biil should serve as a
warning to all citizens that their constitutional rights could be
endangered. Jiri Pavne. chairman of the parliamentary For-
eign Relations Committee and member of Klaus's Civic Demo-
cratic Partv, noted in response that, so far as he knew, nowhere
in the world do parliaments declare referenda, and thatsuch an
innovation would jeopardize legislative democracy. Frequent
recourse to reterenda, some observers claimed, would make it
more difficult for the public to blame politicians for policy
decisions gone awry.

On September 1, the MSDMS presented to the House of
Deputies a draft constitutional law on territorial self-adminis-
tration and state administration. The law envisages the estab-
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lishment in Bohemta ana Moravia-Silesia ot rwo seit-adminis-
tered lands (vyssi uzenpn ceiky) whose orticial names would be
chosen bv their representatves. The MSDMS has stressed that
this would nor mean a division of the countrv. dismissing tears
about dualism. The partv plansa mail-in reterendum in which
Moravian and Silesian citizens would have the opportunity to
express their opmions concerning the future terrcorial and
administrative structure ot the republic. The resuits would
ostensiblv be used to help the MSDMS members of Parliament
(14 1 a house of 200} make up thetr minds on the proposed
legislation (which thev have drafted). though it is not unlikelv
that the outcome or such a reterendum would also be used to
make the case ror an administrative and territorial division
berween Bohemia and Moravia-Silesia. The MSDMS said that.
it this legislation as well as its drafted legislation on reterenda
were not accepted. 1t would appeal to the Council of Europe.
The second of these arart laws has now been reiected. and
rheretore an appeal can be expected soon.

While the MSDMS advocates a separate “land” tor Mora-
via and demands a reterendum on the terricorial organization
of the state. several other parties. trom both the governing
coalition and the opposttion. seem to favor a solution resem-
bling the pre-1989 structure witch three levels of administra-
uon: local. district and regional. At that time, there were seven
regions in the Czech Republic and abour sixryv districts. The
number of regions to be introduced now range from seven.
proposed bv the Communists. to 13, proposed bv Civic Demo-
cratic Alliance (CDA). Klaus's Civic Democratic Parey has vet
to show much enthusiasm tor this retorm. pointing to the costs
of anv such an operauon. Indeed. Klaus appears to be in no
hurrv to launch anv administrative retorm. He is stronglyv
opposed to the Moravian parrv’s proposals (which. inciden-
tallv. provide that parev with 1ts onlv raison d'érre) and argues
that thev would recreate the dualistic instabilicy which led.
onlv a vear ago. to the break-up ot Czechoslovakia. However.
as President Havel putirin the last week ot October. legislation
concerning administrative retorm should be passed no later
than the end of 1993. in order to be in place bv the time of the
communal elections to be held next vear. But the whole issue
scems to be stalled at the moment. Indeed. the legislative pro-
posals have vet to be placed on the government’s agenda.

Alsoon September 1. the consticutional and foreign atfairs
committees of Parliament approved a draft amendment to a
law on acquiring and losing Czech citizenship. The amend-
ment has been advertsed as softening the law’s harshness re-
garding severai groups. Among these are Slovak citizens born
on Slovak territorv betore December 31. 1939, one or both of
whose parents were born on Czech territorv. Though it is not
immediatelv clear. the justitication ftor such a change mav be
that manv Czechs went to Slovakia during the period of the
First Repubiic. 1918-39. ostensiblv to help Slovakia fill a large

demand tor protessionals that 1t could not satistv alone. (This
cxplanaton is rejected bv many indignant Slovaks who argue
that. even if this were the case. the Czechs long overstaved
their weicome.) The amendment, in any case. would prevent
the citizenship law trom punishing the children of the genera-
tion ot Czechs who helped Slovakia through the interwar pe-
riod. The proposed amendment also allows people meeting
the requirements of the bill (such as those having lived in the
Republic for two vearsand having no criminal record) to choose
Czech citizenship bv December 31. 1993. If passed bv Parlia-
ment. the amendment would also moderate the law’s effect on
people who had remained on Czech territory asa result of any
resettlement instigated bv the government. a provision written
primarily to cover a number of Romany (gypsy) Slovaks re-
settled in the Czech Republic by the Communust regime.

Parliament failed to override a presidential veto of a con-
troversial customs law. The law was passed during the sum-
mer but Havel vetoed it Julv 22. on tne grounds that it would
have exempted parliamentarians from inspections at the bor-
der (see EECR. Summer 1993). The Czech press had covered
m some detail the fact thac parliamentarv deputies had im-
ported cars. computers and other goods without paving the
normal customs duties. Thus. in the tace of Havel’s veto, too
few votes could be gathered for an override. Now the bill will
have to be redrafted.

Among upcoming legislation to be considered bv Parlia-
ment isa bill concerning the conditions of audio-visual produc-
ton, distribution and archival storage. which. among other
things, would belatedlv legalize private film production. Film
production in the republic has come to a near standstill in the
past two vears.

According toa poll carried out bv the Empirical Research
Center 1n August. Parliament had carned the trust of a mere 27
percent of the 1.507 people interviewed. down nine percent-
age points since Julv. Parliamentarv Chairman Milan Uhde
said that he hoped that. with the ending ot the period of post-
revolutionary tasks—such as the passage of the Czech Constitu-
tion and legislation connected with the split of Czechoslova-
kia—Parliament will improve the qualitv of its and thereby halt
its steady decline in popularitv. (In September. Parliament was
equipped with an electronic voting svstem to accelerate and
record voting. and—it is hoped—to rule out future challenges to
voting results.)

The new constitution establishes a ver-to-beelected upper
house. the Senate. which will probably be onlv slightly more
popular than the current House of Deputies. Left-wing, oppo-
sition parties now question the uality of this bodv. whose 81
members are to be elected bv the majoritarian svstem in No-
vember 1994. Opponents of the Senate assert that the republic
is too small to need a two-chamber legislature. On October 14,
the CSDP proposed legislation that would have abolished the
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bodv. A left-wing coalition of the Socialist Party. the Greens
and the Agrarian Partv, as well as the Communist Party (the
latter two. along with the Social Democrats. voted in favor ot
the constitutional provisions establishing a Senate) supporred
the bill. The Left Bloc (LB) also publicly announced its opposi-
tion to the Senate and said that it was drafting its own legisla-
tion to abolish the upper house. The Liberal Natonal Social
Partv (LNSP), an offshoot of the Socialist Partv, mav be the
only left-wing partv favoring the Senate. The right-wing par-
ties of the ruling coaliton—Civic Democratic Alliance and Civic
Democratic Party—do not support efforts to attempt to elimi-
nate the Senate. Klaus has officially admitted that he does not
see the point of the institution, but adds that the government
will not consider tampering with the institutional framework
established by the consttunon. Havel has also defended the
upper house. because, for one thing, “to abolish the Senate
would require re-writing the whole constitunion.” The Senate.
it has also been argued, plavs an important tfuncuon in the
constitutional svstem. Unlike the Chamber ot Depuues. the
Senate cannot e dissolved by the president and might there-
tore come to be the only legislative body capable of adopuing
emergency legislative measures in case they prove necessary.

At a meeting of NATO foreign ministers in Poland on
October 21 and 22, Havel expressed his opinion that Poland,
the Czech Republic. Slovakia and Hungary should be accepted
into the western security organization as quickly as possible.
In a letter published bv the New York Times around the same
time he said that the West “would commit the most fatal of
possible mistakes” if it refused to accept these countries because
of pressures from Moscow. (Either genuinelv reluctant to fuel
Russia’s traditional siege mentality, or using this concern as a
plausible excuse, U.S. Secretarv of Defense Les Aspin, and Ger-
man Foreign Minister Klaus Kinkel. along with manv other
NATO toreign ministers, stated that accepting these countries
at the cost of a serious rift with Russia would do all sides a
disservice. Instead. thev offered to include these countmies in
joint peacekeeping and military exercises withoutactuallv com-
mitting themselves to officially incorporating the central Euro-
pean four.) Klaus stated coolly that, though he looked forward
to future inclusion in NATO. it should not be expected over-
night but should rather be seen as a long-term goal.

On October 27, a bill was submitted to Parliament provid-
ing for the return of property both to the Federation of Jewish
Communities in the Czech Republic and to individual per-
sons. The proposed legislation aims to redress property wrongs
committed bv the Nazis during World War II, but vet unre-
solved because proceedings were interrupted by the Commu-
nist putsch of February 1948. The Communists are now ex-
pected to vote against this bill. The jewish communiry had
originally complained that it was having difficulty getting the
legislation submitted due to parliamentary inditference. Klaus's

Civic Democratic Party apparentiv wanted to avoid opening
up this can of worms for fear that it would lead to demands tor
the return of property bv Sudeten Germans, some 2.5 million
of whom were expelled from Czechoslovakia atter World War
I and whose propertv was seized by the Czechoslovak state.
(The Jewish community expressed resentment at being placed
on a level with those Germans who had originally seized their
property.) The property currently being discussed includes a
number of synagogues. a Jewish museum, and the Prague jew-
ish cemetery, which dates back to the twelfth century, the
oldest such cemetery in Europe.

While there is widespread nonpardsan agreement that
contfiscated Jewish property shouid be returned to Jewish com-
munities and individuals, the restitution of substantial proper-
ties formerly belonging to the Roman Catholic church and
some minor Protestant churches has led to disputes within the
governing coalition. Klaus's Civic Democratic Partv, retuses to
restore to the Roman Catholic church its former torests. fields
and fishponds. The other coalition parties—CDA. Christian
Democratic Party (ChDP) and Christian Democratic Union-
Czechoslovak People’s Party (CDU-CPP)—iook more tavor-
ably on the restitution of church property. The Civic Demo-
cratic Partv—last Julv Klaus came out strongly in favor of a
strict separation of church and state—argues that there have
been so many transters of former church propertv in the past
four decadesthatanyv artempt at restitution would unduly snarl
up the whole privatization process. The other coalition parties
are trying to find a restitution formula which would return
property to religious bodies but, at the same time, continue to
rule out restiturion claims raised bv the Sudeten Germans.

October 28 marked the seventv-fifth anniversarv of the
founding of the Czechosiovak Republic. an anniversary cel-
ebratea wich ambivalence and acrimony in the Czech Repub-
lic. The extreme-right Republican Parcy. led bv Miroslav
Sladek. plaved on popular displeasure over the separation of
Czechoslovakia. The party stated that because it had alwavs
favored the maintenance of the federation. it would observe
the holidav by laying a wreath at the statue of Saint Wenceslas,
the patron saint of the Czechs. The party went a step further,
warning that it would physicaily prevent Havel and others
from laving wreaths at the statue of Saint Wenceslas. since
they had been responsible for the dismantling of Czechoslova-
kia. For his part, Havel announced that, the founding of the
Czechoslovak Republic represented a moment m the history
of the Czech Republic ("our accession to democracy. to certain
humanistic values. to certain traditions”™) and theretore could
not be forgotten. He, too. as a consequence. announced plans
also to lav a wreath. These announcements set oft an exchange
of memos berween Sladek and Havel. with Sladek claiming
that members of Havel's entourage were planning to sabotage
his party’s commemoration and Havel expressing fears ot vio-
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lence. Entering the frav. Klaus and the Social Democrats then
declared that thev, too. would lav wreatns at tiie statue or Samr
Wencesias. All this resulted in the mavor of Prague. Jan Koukal.
reserving Wenceslas Square on October 28 for the next cwenty
vearsinorder to make sure that ali consurunonal officials wouid
continue to have the opportunity lav wreaths there.

It scems clear that manv poiitical figures wanted to cel-
cbrate October 28 but teared being seen as nostalgic tor the old
tederation. The Christian Democrats even went so far as to
suggest that the national holidav be changed to September 28
to commemorate the death of Saint Wenceslas. killed bv his
brother Boleslav in 929 A.D. In the end. October 28 was
celebrated. without major incidents. bv thousands on Wenceslas
Square. Miroslav Sladek at one pomnt climbed onto the statue
of Saint Wencesias and had to be talked down bv three police
ornicers. His Republican Partv has said that it will press charges
4UAINST those whom. in its View. distupted 1ts celcbratior.

With the holding or its first post-Soviet mu-

Estonia

ber. Estonia underwent another test of its emerging political

nicipal and local elections i Ocro-

svstermn.  Preferring various opposition parties, voters handed
the ruling Fatherland coalition a clear deteat in all of Estonia’s

major cities. The elections also represented a reappearance of

Russian political forces, since non-citizens (who are mostly Rus-
sian) were allowed to vote and did so activelv. On constru-
nional matters. a law on culrural autonomv for ethnic minori-
ties was passed. And Estonia’s long process of judicial retorm
was completed with the establishment of district courts which
rounds out a new three-tier svstem.

Like most mid-term elections m democratic countrics.
kstonia’s municipal elections on October 20 served as a retuve-
nauon of local government as well as a test of the ruiing parey
in the national government—rthe Fatherland coalition led by
Prime Minister Mart Laar. Although economic conditions in
the country have slowlv begun to stabilize. other political con-
rroversies (ncluding a briet mutinv by Estonian soldiers in
western Estonia) have kept the government in the hor seat.
The eftectof this was especiallv apparentin the capiral. Tallinn.
where Fatherland won onlv 3 seats in the 64-seat citv council.
The centrist Coalition Party (CP). led bv former Prime Minis-
rer Tiit Vahi and including tormer Estomian leader Arnold
Ruutel. came out on top with 18 seats.

The election solidified the Coalirion Partv’s recent rise as
the strongest opposition party in Estonia. Though mostlv made
up of tormer nomenklatura otticials. the CP has successtullv
cast its image as one of technocrats and proressionals. In the
wake ot Fatherland's electoral deteat. the CI” sought to make a
move in the national Parliament as well. calling tor a noconti-
dence vote in the government on November 135, The measure

was deteated thanks to quick negotations berween Fatherland
and its coairion partners to shore up their accord: bur the inci-
dent unaerscorea the growing weakness of the current govern-
ment. which has been rocked by allegations ot corruption.

Russian political parues were also big winners in the local
clections, re-emerging on the political scene atter being shutout
rrom the national Parliament last vear. Most or Estonia’s
500.000 Russian-speakers were declared non-citizens bv
Estonia’s 1992 cinzenship legislation. making them ineligible
to vote and run in the national elections. As a consolarion.
however. the Estonian Constitution did grant non-itizens the
right to vote in local elections. As a further concession, the
sovernment agreed to grant citizenship to manv Russians run-
ning for ottice. thus facilitating their campaign. In the end. two
Russian parties (the Russian Democratic Movement [RDM]
and the more nauonalist Russkii Sobor [RS]) together captured
neartv halt (27) of the seats in Tallinn. Their upset vicrory sent
mila shockwaves tnrough Estonian political circles. which are
now forcea back into a position of having to work with Rus-
sian politicians. at least in governing Estonia’s capital.

In the overwhelmingly Russian towns ot Sillamae and
Narva (see the article bv David Laitn in this issue), where
residents called tor regional autonomyv in a referendum last

i Julv.manv lingering ex-Communist leaders were removed. As

a result. the new citv council members are expected to take a
less obstructionist line vis-a-vis the central government and
begin concentrating on the industrial region’s economic prob-
lems.

On October 26, the Law on Cultural Autonomv of Na-
nonal Minorities was passed bv Parliament, tulfilling an out-
standing provision written into the constitution. Thelaw draws
o Estorta’s pre-war svstern of cultural autonomv. providing
state runding to nanonal minorities tor the orgamizauon ot
their cuitural attairs. Echnic groups numbering at ieast 3.000
registered members will be eligible. Although the law is ex-
pected to help Estonia’s smaller minorities (Ukrainians,
Belarusians, Jews) to organize more easily, it is seen as insuffi-
cient by manv Russian leaders. who make up 30 percent of the
population.

In mid-Seprember. two district (or regional) courts were
wstalled in Tallinn and Tartu, completing Estonia’s long pro-
cess of judicial retorm. The district courts will hear appeals
trom citv courts and will be subordinate to the National Court
seated in Tartu. The Sovietera Supreme Court was liquidated
on October 1. In September. the National Court i1ssued one of
its more important rulings as the constitutional arbiter. declar-
ing the Narva and Sillamae autonomyv reterendums unconsti-
rutional. (The court ruled that municipalities lack jurisdiction
to rule on autonomv issues.) Leaders in both towns promised
to abide by the ruling.

Meanwhiie, opposition leaders planned to appeal a gov-
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ernment decree issued in August which allows the securiry
police to wiretap phones and look through mail. Thev argue
that such measures would again breed suspicion mn societv.
The government also came under attack in August tor a deci-
sion to sell oft the largest state-<owned dailv newspaper Rahva
Haal ro a group of Fatherland Partv associates. The decision
was rescinded after a public outcry.

| H - InMarch 1993, President Arpad Goncz sub-

unga"y I mitted to the Constitutional Court a
vet-to-be-promulgated law. retroactivelv extending the statute
of limitations tor crimes committed during the Revolution of
1956. (For further analvsis of the court’s decision in this “his-
torical justice” case {53/1993. (X.13)]. see the article bv Krisztina
Morvat in this issue) The president, perhaps dubious ot the
political wisdom of re-opening old wounds. asked the court to
review rwo articles ot the law tor their contormicv with both
the constitution and two nternational agreements—Art. 7(1)
of the European Conventon of Human Rights and Art.15(1)
of the International Convention on Civil and Political Rights.
This second reason tfor review presented a jurisdictional prob-
lem for the court. since technically its competence to review a
law not vet promulgated is limited to the question of the law's
constitutionalitv. Nonetheless, the court claimed the rightand
responsibility to judge the law’s conformitv with international
law, because the court is required. under Art. 7(1), to ensure
harmonv berween domestic law and obligations assumed un-
der international law when evaluating a law's consttutional-
itv. The courr stated that the “harmony prescribed [in Art.
7(1)] is partof the constitutionalitv of regulations which under-
take international law obligations.” Asa consequence. the court
was able consider questions ot mternational law. too. when
ruling on the law’s consurutionalirv.

Ordinarilv. Hungarian law prohibits the retroacrive modi-
fication of statutes of limitation in criminal cases. The court has
tound an exception to this principle in two tvpes of cases: (1)
where the Hungarian law in force at the time the crime was
committed provided no statute of limitations, or (2) where the
crime is a crime against humanitv or a war crime. and the non-
application of a statute of limitations is an obligation under-
taken by Hungary in an international agreement.

Under this rule. the court held that the first article of the
law in question. which did not deal with international crimes.
was unconstitutional. Bv contrast. the constitutionaliry of the
second article. referring to war crimes and crimes against hu-
manitv as defined bv the Geneva Convention (1949). was up-
held. In making this rwo-part decision. the court reterred back
to one of its earlier rulings, where it was stated that. if the court
can find other constitutional means to ensure constitutionality
and rule of law. then the law under review should not be

Jeclared voud (38/1993. (VL 11), p. 8801).

In deciding whether Hungarv undertook an international
vbligation not to apply a stature ot limitations with respect to
this specific range ot crimes. the court reterred to a second
mternational convention. Bv signing the New York Conven-
tion of 1968. according to the court. Hungary undertook an
obligation not to apply its own statute of limitations in cases
involving war crimes and crimes against humanitv. The Euro-
pean Convention makes possible the extension of statutes of
limitations. but onlv “in principle.” The court held, however,
that a state ratitving cither the Geneva convention or the New
York convention assumed the obligation to punish war crimes
and crimes against humanitv. and not to apply the statute-of-
limitation rules (p. 8799). According to this argqument.it seems
irrelevant which convention Hungary signed. and even (in the
view of the court) whether the international convention was
properiv promulgated according to Hungarian law.

On the question ot whether or not the non-application of
the statute-ot-limitation rules to these crimes talls atoul of Art.
57(4) ot the Hunganan Consutution (“No one may be pro-
nounced guilrv of. or sentenced for. anv act that was not consid-
cred a criminal offense under Hungarian law at the time it was
committed”), the court ruled that Art. 57(4) shall be inter-
preted. in such a case. in the light ot Art. 7(1) (“The legal svstem
of the Republic of Hungary accepts the universally recognized
rules and regulations of international law. and harmonizes the
domestic laws and statutes of the countrv with obligations as-
sumed under international law”™.) The court tried to tind a
method to regulate retroactivity similar to that adopted in the
European Convention and the International Convention on
Civiland Political Rights. In these documents. non-retroactiviry
1s regarded as a domestic obligation. while retroactiviry regard-
ing war crnimes and crimes against humaniry 1s sull possible.
But the Hunegarian Constitution does not reter explicitly to the
possibilirvy of retroactivitv in the case ot (any) international
crimes. while it does explicitly prohibit retroactivitv. This is
whyv the court had to deal with the relation between domestic
law (including the constitution) and international law-uiti-
matelv declaring, it seems, that international law prevails over
the constitution. (“The constitution and the domestic regula-
tion are to be interpreted in such a wav., that generally accepred
rules of international law shall be ettective™ [p. 8795].)

The Ministry of Justice will soon give to the chief prosecu-
tor the results of investigations into fiftv episodes of mass
shootings that took place berween October 23 and December
28.1956. The precise number of court cases or people to be
charged for these crimes has not been announced. These inves-
tigations. theretore, will not necessarilv lead to fiftv prosecu-
tions. The investigations implicate members of the Military
Council formed on October 24, 1956: Rakosi supporters; lead-
ersof countrv-level Communist Partv organizations; those who
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were members ot local militias: and the leadership of the Com-
munist Parev in 1956,

In the past few months. no important laws relating to
constitutional issues have been passed. But several drafts deal-
g with moditication of the constitution have come betore
Parliament.

The Ministrv of Foreign Affairs submitted a drafe bill (Sep-
tember 1993) to amend the constitution’s provisions govern-
ing the power to make treauies. In the absence of these changes.
Parliament has been unable to pass a law regulating the making
of international agreements.

The most important aspect of the draft is its treatment of
the hierarchv of legal regulation. As it provides. international
agreements alreadv in force rank below the construrion but
above laws passed bv Parliament. (This provision should be
compared with the court’s reasoning in 1ts retroacuvitv deci-
sion discussed above.) In cases ot contlict berween a trearv in
force and an internal reguiation or faw. the mternational agree-
ment shall prevail. Special rules. however. applyv n cases or
contlict berween the consnitution and treaties not ver concluded.
In such cases, modification of the constitution is needed either
before the trearv is concluded or at the same ume. While the
Constitutional Court has the power to decide whether the
concluded and promulgated international agreement is uncon-
stitutional. it has no power to review the treaty before it is
concluded. Thus the judgment of consututionality must be
made before review by the Constitutional Court.

Other regulations of the draft amendment make more
clear the content of the relevant (and quite ambiguous) articles
of the constitution on the trearv-making power. The draft
provides that each relevant instturion ( Parliament. the presi-
dent and the governmenr) has the power to conclude those
tvpes of international agreements which are assigned to itbv a
separate law (now in draft) dealing explicitly with making
international agreements. However. the draft amendmentdoes
not provide anv guidelines for what tvpes ot treaties can be
concluded by what agencv or branch of government: this mat-
ter is to be determined by law. which might be considered a
weakness of the draft consututional amendment.

Parliament has begun a general debate on the draft law.
submitted by the Ministry of Interior in March 1993. dealing
with the police. Because the law requiresa two-thirds majoriry
to pass. the three parties of the governing coalition will need to
compromise with the parties of the opposition to gain the ma-
joriry required. This need for compromise puts great pressure
on some of the more controversial aspects of the draft.

The most sensitive 1ssue appears to be the extent of the
power of the minister of interior. Under the draft. the miniscer
is given sole power to control the police forces. This aspect of
the proposed law is criticized by the opposition tor increasing
the powers of an alreadv too powertul ministrv. By centraliz-

ing power in the hands ot the ministrv. moreover, the draft
seriouslv diminishes the role plaved bv local governments in
regulating the police. Participation bv local governments in
decision-making about police administration—regarding such
issues as the establishment ot a new police station or the ap-
pointment of the police superintendent and the chiefs of local
police stations—is limited ro the expression of opinions only.
The dratt permits local governments to conclude agreements
with aftected police stations on cerrain matters specified by the
draft law. New police officers. tor example, can be commis-
sioned either bv the central police station or on the basis of such
agreements. If a local government opts for the latter method,
however. the expenses incurred by the agreement will prob-
ablv be borne by the local government or possiblv by the police,
since a guarantee of state tunding for such agreements is not
included in the draft. State tunding is guaranteed onlv when
the expense 1s incurred bv the central administration. As a
conseauence. it is unciear wnat tnterests would induce either
the state or local government to provide new local services.

The opposition demands. at a minimum,. that local gov-
ernments be no weaker than thev are under current regula-
tions in torce since 1974, (The 1974 law gives local govern-
ment veto power over the appointment of the police superin-
tendent and the chiefs of local police stations.) Furthermore,
the opposition wants expenses for the establishment of new
police torces to be covered by the state budget. With respect to
the possibility of agreements between local governments and
the police. the opposition criticizes the lack of anv guarantees to
ensure compliance with such agreements.

In Februarv. the Ministrv of Defense submitted to Parlia-
ment two related draftlaws on defense. One deals with needed
consticutional changes: the other is the defense law itself. Both
measurcs were passed bv the required rwo-thirds majorirv on
December 4.

The tirst law. which adds Article 19(e) to the Hungarian
Consrirution, provides a new power tor the executive. Under
the new law. the government mav. in three limited cases, order
immediate milicary action without specitic agreement trom
the president and without a declaracion of emergency by Par-
ltament. The governmenc is obliged to inform Parliament of
anv such decision. however. The three casesare, tirst, an inten-
tional invasion of Hungarian airspace: second. a surprise air
atrack: and third. a surprise invasion of military forces into the
territorv of Hungarv.

The law tollows a decision by the Constitutional Court
(4/1991).1in which the court held that those powers relating to
detense. bur which are nort assigned explicitly either to Parlia-
ment or to the president. shall be assigned bv default to the
government. Previously. the constitution assigned the power
to order the deplovment of militarv torces in a state of emer-
gencv to Parliament (Are. 19, para. C (1)). Buta state of emer-
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gency had to be declared bv Parliament or. if Parliament was
unable to pass on the question, by the president. The consutu-
tional provisions dealing with emergency situations, however.
did nort explicitly cover the three situations contemplated bv
the dratt law. Hence, under the court’s reasoning, these pow-
ers are assigned bv default to the government. To provide tor
the abilitv of the execurive to respond unilaterally in militarv
situations, the powers in question have now been relocated o
the executive. The question is how best to empower the execu-
tive to repel sudden arracks without a parliamentarv declara-
tion of a state of emergencyv.

The second law deals in part with the organization of the
border-guard torces. The question here was whether the bor-
der-guard forces should fall within the jurisdiction of the mili-
tary (as thev now do) or of the police. This decision was signifi-
cant because 1t determines who controls the border forces. If
thev were assigned to the military, then ultimate control over
them could lie with Parliament. It the border guards were
subordinated to the police, bv contrast. then control would rest
with the execunve or, more specifically, with the minister of
interior. In the bill, except for a state of war, the border guards
fall under the jurisdiction of the police. and thus are ultimately
subject to executive control. This provision was intenselv but
fualely opposed bv the opposition.

On another front, Art. 40(b) of the constitution has been
amended, prohibiting members of the armed forces, police,
and security services trom joining political parties or taking
part in political activities. Also, the controversv about govern-
ment control of the media continues unabated. After a mass
protest in Budapest on October 30 in favor of press freedom.
President Goncz published a letter deploring the state of Hun-
garian television and radio. Citizens are being hindered from
freely expressing their opinions. he wrote. Prime Minister
Jozset Antall quicklv registered his disagreement with this as-
sessment, denouncing the government's critic.

On December 12 Prime Minister Antall died. With his death the
government's mandate legally ends. The interm government (which
Junctions with reduced powers) under Interior Minister Peter Boross
will continue 10 operate unuil the president nommnates a new prime
minister. According to the constitution, the new PM must be confirmed
by a majority vote in Parliament. Failure to appoint a government
within 40 days would result in new elections called by the president.
latvia | The first }}undrcd davs of ic new govern-
L = RP™® | ment of the Republic of

passed without any serious political contlicts. The new Saeima

Latvia

(Parliament) now consists of eight political parties or tactions,
all of which represent coalitions tied to specific movements and
electoral blocs. To address some essential problems of coordi-

nating parilamentarv activity, an inter-actional council has
been formed. Furthermore. the pre-Soviet Parliamentary Regula-
rions of the Sacima have been restored in accoraance with the
original law of April 10, 1929. (The Reguiations have been
amended and supplemented for current circumstances. )

The Parliamentary Reguiations supulate that there are 15
parliamentarv commuttees. The standing commuttees include:
foreign atfairs (12 members); budget and finance (14 mem-
bers); judicial affairs (8 members); human rights (8 members);
education, culrure and science (12 members); defense and in-
ternal atfairs (11 members): state government and a local self-
government (7 members): environmental and public affairs (7
members); economy, agriculture and regional policy (14 mem:-
bers); labor and social policy (7 members); credentials (8 mem-
bers); [government| inquires (12 members); national security
(8 members); inspection: and. management matters ( 3 mem-
bers in each).

The largest parliamentarv taction. Larvian Wav, received
half of the committee chairmanships. However, the chairman-
ship ot the Foreign Atfairs Committee. a kev parliamentary
committee, was entrusted to Aleksandrs Kirshteins, head of the
opposition party, Movement tor National Independence of
Larvia(MNIL). Thisappoinmmentindicates. notonly the power
of the parliamentary opposition, but further exemplifies the
growing influence of the national MNIL forces.

The Sacima also created a special committee to investigate
the activities of the Supreme Soviet and the Council of Minis-
ters during the period from Mayv 1990 to Julv 1993. The
committee will assess the legalitv of their activities and deter-
mine any possible “breaches of sovereignty.” The Saeima took
this action in response to numerous parliamentary and public
accusations of abuse and corruption bv several high-ranking
officials in the former republic. As stated in the Saeima resolu-
tion, special attennion will be paid to (1) expenditures trom the
state budget, (2) the use of foreign financial credits and toreign
humanitarian aid, (3) management of state propertv and
privatization, (4) restoration of property formerly held by the
Soviet army and KGB, (5) the activity of high-ranking officials
in January and August 1993 and (6) foreign-policv decisions
made on behalf of the republic.

A minimum of new legislation has been passed bv the
Saeima during the last three months. Instead. the assembly has
focused on amending and supplementing laws adopted by the
tormer Supreme Soviet. During the summer, legislative drafts
were prepared and published for tuture parliamentary discus-
sions concerning trade. the civil service. press treedoms, elec-
tion of local authorities and staft reforms for state organizations
and local selt-government. The latter isa thinly veiled attempt
to place limits on the occupation of government posts by tormer
Communist Party and Komsomol members.

Some movement occurred in preparing the long-awaited
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ciizenship law. Five drafts have alreadv been submitted to the
Saeima bv various factions. the ruling Latvian Wav bioc. MNIL.
Lquality Movement. For Motherland and Freedom caucus.
and the coalition or Latvian Concord/Revivai of the National
Economv. These drates all have a lot in common—qualitica-
tions tor residencv. knowledge ot Latvian. and an oath ot lov-
altv to the republic. But there are ditferences as well. For
cxample. the draft of the Larvian Concord/Revival of the Na-
tional Economv envisages the possibilitv of dual citizenship tor
those having pre-war Latvian citizenship ana their descen-
dants. This version is categoricallv rejected bv the national
MNIL faction. and the ruling coalition. Several tactions have
called tor a retferendum on anv citizenship law. since the Saeima
15 so deeplv divided on its content.

President Guntis Ulmanis has been acrive during the tirst
hundred davs. Through the cabinerand a group ot his advisors
and aides. Ulmanis has essentiallv created the instizurion of the
nresidency. Furthermore. e has establishead contacts with all
parliamentary ractions and has stafted the diviomatic coros.

Using tus ngnt ot legislative nurianve. Ulmanis incro-
duced a dratr law on the creation ot a council ot national secu-
ricv.  This council is a new state organ tor Latvia. and. in
Ulmanis's proposal. will be chaired bv the president himself.
Other members ot the council will include the chairman of
parliament. the head of the government. the ministers of for-
cign atfairs. defense and internal affairs. and the chairmen ot
the parliamentary committees on defense. internal atfairs and
national securitv.  The draft proposes that the counal will
regularlv consider the most important issues concerning the
internal and external security of the republic. In a sense. the
council will continue the work of the existing Council of State
Detense of Latvia.

During the last three months the Cabinet of Ministers was
largelv concerned with the creation of the new structures or
executive power 1n accordance with the requirements ot the
restored (and amended) law ot April 1. 1925. This law con-
cerns the organization of the cabinet. Ministerial authoritv 1s
also governed bv a parliamentarv declaration on tuture minis-
terial activitics. approved on julv 20. 1993,

Despite earlv progress in organizing a postcommunist po-
litical svstem. the new government alreadv shows svmproms
of instabilitv.  This visible shakiness stems trom the
government's failure to create a working mayority in Parha-
ment. During parliamentary discussions on the introduction
of oil and gas taxes and a value added rax. the government
repeatedlv tailed to secure a majoritv of votes tor its program.
Finallv. atter long and difficult consultations and a rash of
compromises. on October 14. the ruling coalition tallv se-
cured a slim majoritv in favor of 1ts proposais. From the verv
beginning. the government has been taced with serious diffi-
culries in building a cohesive and stablc coalition in parliament.

Lithuania|

The October events in Moscow had an important etfect
on Larvian domesnc politics. Like other European states. the
vovernment supported the actions taken bv Boris Yeltsin in
September and October. At the same time. the eventual defeat
of Yeltsin's enemies was used bv Larvian ruling authorities to
rake action against “irreconcilables.” On October 3. the Cabi-
net of Ministers ordered the Ministrv of Internal Affairs to
apply “appropriate measures” to prevent any similar “opposi-
tional” activitv trom occurring in Latvia. Though it is not
known what was meant bv “appropriate.” it is clear that au-
thorities are targeting tormer Communists and parries domi-
nated bv Russians—the Union of Communists of Latvia, the
Union to Secure Veteran's Rights and the Latvian Association
of Russian Citizens. Several reported attempts to start a large-
scale anti-communist campaign were also reported. On the
dav after the crisis in Moscow ended. a high-ranking officer in
the Ministrv ot Detense disclosed to a Swedish radio station
thara plan tor a coup d’etat in Latvia had been uncovered. The
vlan was purported}v prepared in Moscow bv Victor Alksnis. a
tormer peoples’ deputy ot the USSR. along with tormer lead-
crs ot the Latvian Communist Partv and KGB ofticers. Ru-
mors of the plot. however. have now apparentlv died down.

During August. the most pressing issue in
the countrv's political life was un-
doubtedlv the withdrawal of Russian troops tfrom Lithuanian
territorv.  Negotiations became tense. and the Russians de-
manded that Lithuania sign a bilateral political agreement be-
tore the last troops departed on the scheduled date of August
21.1993. The proposed agreement would have aliowed Rus-
sian troops to obtain ofticial legal status in the country prior to
cheir rinal withdrawal. The Lithuaman side retused to sign on
the grounds that the verv presence of the Russian troops
stemmed from a violation of international law—the occupation
of the state in 1940. In response. Russia terminated negoria-
tions about compensation to Lithuania tor damages (estimated
bv Lithuanian experts at almost $150 billion) committed by
the Soviet Union during more than 30 vears of annexation.
(Russia 1s a party to the discussions in its role as presumptive
successor to the Soviet state.) At one point. the Russians stated
that their troops would not withdraw bv the deadline that had
been agreed upon earlier. President Algirdas Brazauskas inter-
vened directlv in the negotiations. arguing that the official del-
egations were inettective. Under strong criticism bv the oppo-
sition, however. he canceled his visit to Moscow tomeer Yeltsin.
As it rurned out. the Russian troops were withdrawn ten min-
utes betore the deadline without Lithuania acceding to Russian
demands.

On September 16. a group ot militarv servicemen. from
volunteer units whose otticial status talls somewhere berween

13



IAST EUROPEAN CONSTITUTIONAL REVIEW

that of the regular armv and the national guard. lete their bar-
racks for the woods near Kaunas in what thev called a “protest
action.” The armed troops issued a list of demands that in-
cluded a call for the resignations ot the detense mimster, Andrius
Butkevicius, and several other high-ranking mulitarv orficers—
Jonas Gecas. the leader of the Volunteer Militia, ana Virginijus
Vilkelio. the Kaunas district militarv securicv chict. In addi-
ton, the insurrectionist militiamen asked the government to
reassess 1ts decision to merge the volunteer miliua wichin the
militarv command structure. The voiunteers also requested
permission to fight organized crime and sought more money to
buv additionai weapons. On September 20, Detense Minister
Butkevicius met with the armed opposition and following a
discussion over the demands, otfered his resignation to Presi-
dent Brazauskas. The crisis was settled when a so<alled “trust
commuttee” of MPs intervened. So far. none of the implicated
servicemen has been convicted. Atter the incident Butkevicius
resigned. Butkevicius was replaced by Linas Linkevicius. a 52-
vear rormer depucv chairman of the parilamentarv Commut-
tee on Foreign Atfairs and a member ot the ruling Democratic
Labor Partv. President Brazauskas used the opportunity to
nominate jonas Andriskevicius, a military protessional and
tormer officer in the Soviet armv. as chief commander of the
armv.

The prosecutor’s office is currently investgating criminai
allegations against the recently appointed chairman of the Na-
tional Bank of Lithuania, who has now been removed from
office and replaced by one of his deputies. The latter is a
professional lawver, who had served earlier on the Supreme
Court and has little experience in banking affairs.

On September 10, the Seimas (Parliament) reconvened
after its summer recess. No major legislative acts have been
adopted vet, except the Law on Statistics and the Law on the
Protection of Human Beings at Work.

The nine-member Constitutional Court of Lithuania has
now started 1ts proceedings. Three cases have alreadv been
decided. In its first finding (September 17), the court ruled. in
tavor ot the opposition, that the Seimas'’s decision to dissolve
the Vilnius Ciry Council was unconstitutional. The second
ruling (October 1) wentagainst the opposition. the court hold-
ing that the Seimas acted consnirutionaliv when itdecided not
to include on 1ts agenda the opposition’s draft resotution sus-
pending, Kazys Bobelis, a Lithuanian Democratic Labor Party
deputy, on the grounds that he is still a U.S. citizen (see EECR,
Summer 1993). The third case (October 13) was to have dealt
with a request filed by a group of MPs for a ruling on the
constitutionalitv of a controversial provision 1n a scatute on the
news media, requiring state radio and television as well as na-
tional newspapers reporting on plenary sessions of the Seimas
to broadcast or publish official government communiqués. The
article in question, which never proved verv etfectve, also

required that mass media reporting be devoid of commentary
on Seimas acuvides. The court granted cernorari to the suit. On
October 12. however. the Seimas altered the ottending arucle
so that 1t now applies only to state-owned media. leading the
court to dismiss the case.

On October 19 the Seimas failed to pass a constitutional
amendment granang roreigners the right to purchase land.
(Art. 47 of the consutution declares that only ciuzens and the
state irself mav own land in Lithuania.) The debate on the
amendment pitted hopes tor foreign investment against tears
of a foreign buv-out. Proposed by the LDLP. the amendment
came well short of the three-fifths majoricy of all members
needed for passage. On October 23, it should be noted. one
vear atter the promuigation of the constitution. the procedure
for amending the constitution became still more stringent. As
demanded bv Article 148, a constitutional amendment not
only requires a two-thirds majoricy (92 out of 141 deputies) but
must also be voted on twice with at least three months berween
cach vote. So far there have been no amendments to the
Lithuanian Consutution.

| Poland | Op Sf:ptcmber 23, the State ElecForal Com-
! mission announced the official
sults of the September 19 parliamentarv elections. In an effort
to avoid the severe tragmentation that had plagued the previ-
ous Parliament, the 1991 Sejm electoral law had been rewrit-
ten to include representation hurdles (five percent for parties

re-

and eight percent tor coalitions) and the D'Hondt counting
svstem, which rewards larger groups and penalizes smailer
ones during the distribution of seats (see EECR. Summer 1993).
Both of these changes had major ramifications. As a resule of
the representation hurdles. only eight electorai groupings (as

opposed to 29 in 1991) received seats in the Sejm. Thevare the

postcommunist Union ot the Democrauc Lett (UDL) with
20.5 percent of the popular vote and 37.2 percent of the man-
dates, the Polish Peasant Movement (PPM, a former allv of the
Communist Party) with 15.4 percentand 28.7 percent of votes
and seats, respectively, the Democratic Union (DU) with 10.5
percent and 16 percent, the Union of Labor (UL) with 7.3
percentand 8.9 percent. the Confederation ror an Independent
Poland (CIP) with 5.8 percent and 4.8 percent, the Non-Party
Bloc to Support Reform (NPBSR, initiated by President
Walesa) with 5.4 percent and 3.5 percent and two German
minority parties with 0.5 percent and 0.8 percent. (As minor-
ity parties thev are exempt from percentage requirements.)
Almost 35 percent of the electorate voted for parues or
coalitions that are not represented in the Sejm, leading some
politicians. including President Walesa, to question the Sejm’s
legitimacy to act in matters of national importance. The Soli-
darity Labor Union received 4.9 percent of the vote and conse-
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quentiv missed the five percent cut oft by a mere 14.000 votes.
The Ojczvzna (*Fatherland™) coalition which was dominated
v the Christian National Union (CNU) registered as a coalr-
rion even thoughn a loophole n te law ailowed de facto coair-
tions to register as parries. | he 6.37 percent of the vote thev
received would have cleared the five percent hurdle tor parties
bur tell well short of the eight percent thev needed. Asa
consequence no “rightst” partv gamed anv seats in the new |
Seim. because the rest of the right's electorate divided itself |
berween tive small parties. The inabilitv of the right ro coalesce
1mro a larger coalition tnat could have cieared the percentage
barrier was described by one observer asa “collective suicide.”

The D’Hondt counting svstem. together with the large |
percentage of “wasted” votes. magniiied the victorv of the two
fargest parues. Althougn the UDL and the PPM rtogetner re- |
cetved onlv 36 percent ot the vote. thev hold almost 66 percent |
of the seats in the new Sejm. allowing them to torm a govern-
e coalition comtortably. Their success was duplicated in the
nluraiist “first past the post” Senate etections. The UDL won
37 ot the 100 Senate seats while the PPM won 36, This turn o
the lett was forecast in earlv electoral polls. although the extent
of the victorv of these rwo parties (who share Communust
origins) surprised manv. While the success ot the Polish re-
forms was celebrated in the West, these reforms were roundlv
criticized during the campaign for ushering in “capitalism with-
outa human tace.” Exit polls seem to indicate that those voung
for the ex-Communists were not voting for a return to the old |
svsten burt against the hardships caused bv four vears of pain-
tul economic retorm. In other words, as in 1989, it wasnota |
vote for but a vote against. In anv case. the coalition tormed bv |
the UDL and the PPM has pledged to contunue the retorms.
albert wich what thev are calling “certain corrections.”

The creanon or this coalition was not withour 1ts ditficui-
rics: there was considerable in-fighting over the division of gov-
crnment and parliamentarv leadersnip posts. The tinal agree-
inent gave the premiership to the Polish Peasant Movement
lcader. Waldemar Pawlak. who had previousiv served as the
premier tor 33 davs during 1992. In exchange the UDL re-
cetved the post of marshal of the Sejm and control over the
most important economic ministries. Furthermore. the coali- |
tion agreement stipulates that Pawlak must obrain the approval |
tor most appointment and policv decisions from the UDL's
leader Alcksander Kwasniewski. dubbed bv one paper as a
“premier without porttolio.” This coaiition was tested to the
limit earlv as Pawlak attempted to present the UDL with a fair
accompl when he unilaterally replaced rwo UDL people with
two PPM deputies on the list of ministerial appointments sub-
mitted to President Walesa. This was indirect contradiction to
whatthe coalition had agreed the night betore. Atter the UDL |
threatened to quit the coalition. a compromise was reached.

Under the interim Little Constitution. the premier 1s re-

quired to consult the president regarding appointment of the
ministers of foreign arfairs, defense. and internal aftairs. The
coalition. nowever. allowed President Walesa. in ettect. to make
these appomnments on his own. This concession to the presi-
dencv seems to have been made in order to gain Walesa's
appointment ot Pawlak as premier. Walesa had promised to
appoint one of three names torwarded to him bv the party
receiving the greatest number of votes. He continued, how-
ever, to insist on three names even when it was clear that the
coalition only intended to give one: Pawlak. The coalition
could have secured the premuiership without Walesa's support
because. according to the Little Consuirution. if the president’s
appointee fails to create a government that can pass a vote of
contidence. nitiative shifts to the Sejm, and the coalition con-
trols more than half the seats in the chamber. However, the
coalition mav have desired Walesa's appointment in order to
increase the coalition’s legitimacy which has been questioned
v some due to both the coalition members’ Communist heri-
tage and the supposed unrepresentative composition of the
Seim. Pawiak’s government easilv passed the vote ot cont-
dence in the Seim on Novemper 10.

During the last Parliament the UDL and the PPM in
conjuncuon with the Union of Labor submitted draft consticu-
tions to the Constitutional Commission of the National As-
semblv (see EECR. Spring 1993). Both these drafts cailed for
parllamentarv cabinet svstems and a ceremomial presidency.
Between them these three parties make up 75 percent of both
the Seim and Senate. well over the two-thirds required to passa
new constitution or to amend the old. Several politicians from
centrist and rightist parties have questioned this Parliament's
legitimacy to pass anv new constitution based on the absence of
anv rignust parties. President Walesa has joined this chorus
and also threatened to adopt the “Yeltsin option” if economic
rcforms were threatened or his constitutional powers directiv
attacked. In response to these charges the UDL has stressed
that the constitutional drafts are merelv a starting point for
negotiations and that thev do not seek to deprive Walesa of his
constitutional prerogatves. Thev have committed themselves
to developing wavs for parties outside of Parliament to partici-
pate in the work of the Constitutional Commuission and to
decide manv constitutional questions through nation-wide ret-
crenda. At the tirst meeting of the Constitutional Commuission
on November 9, Kwasniewski was elected chairman while
Senator Stetan Pastuszka (PPM) was elected vice chairman.

In other developments. on November 9 the Constitutional
Tribunai ruled that a legal provision. allowing the removal of
1udges who had violated the principle of judicial independence.
is unconsttutional. This clause which passed Parliament this
summer was designed to enable the dismissal of those judges
who had compromised themselves during the Communist era.
The Constitutional Tribunal's decision still must be contirmed
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bv the Seim.

On October 29, the trial of Jarosiaw Kaczynski ended
with hisacquittal. The case concerned the release of a classified
document. which purportedlyv instructed the Office of State
Protection to spv on political parnes (see EECR. Summer 1993).
The court ruled that. in making public the document. Kaczynski
did not break the law because he was acting in his capacitv asa
member of Parliament.

Finallv. the leader of the Samoobrona (self-detense) politi-
cal party. Andrzej Lepper. is currently on trial for insulting the
“supreme organs of the state.” During the recent electoral
campaign, Lepper referred to the Suchocka government and
President Walesa as thieves, Poland’s plunderers. thugs, and
criminals. According to Article 270 of the Criminal Code,
insulting or detaming the supreme organs of the state is a crimi-
nal offense. punishable by tines and imprisonment. Lepper is
also chareed with abetting crime for praising the actions of his
supporters who. having forced the mavor of a small town intoa
wheelbarrow. pushed him around town. Lepper reportedlv
said that the same shouid be done to others including the entre
government.

- At the end of the parliamentary recess. on
Romania |

‘ August 30 and 31, the lawmakers of the
Social Democratic Partv of Romania (SDPR), the former Demo-
cratic Front of the National Salvation Front. convoked an ex-
traordinarv session of the two chambers of Parliament on Au-
gust 30 and 31 to debate the preliminary report of the Anti-
corruption Commission. a pariiamentary inquirv committee
set up in June 1993. This report dealt with evidence revealed
bv General-Major Gheorghe Florica. tormer high commussioner
of the Financial Guard. against individuals belonging to the
militarv and securitv torces. At the same ume. the opposition
torces lodged a simple motion against the cabinet, while the
cabinet members themselves participated in the joint session.
Atfter heated discussions lasting several hours, Parliament voted
to hear tesmony tfrom General-Major Gheorghe Florica in
plenum for all of 15 minutes. The former high commissioner
of the Financial Guard took the floor and spoke contusedly,
generating roars of laughter in the audience. The new tacts he
revealed were minor and his inept presentation helped the
governmental coalition reject the motion. Atter 12 hours of
debate. a final decision was postponed pending future debates.

The ordinary fall session of Parliament started on Septem-
ber 1. 1993. In the first meeting of each chamber. elections
were held for the members of the standing commirtees, in
order to implement the provisions ot Articles 61 (2) and (3) of
the constitution. Parliamentarv factions were also constituted.
In accordance with the constitution, Oliviu Gherman and
Adrian Nastase kept their positions as president of the Senate

i
i

and as speaker ot the Chamber of Deputies. respectivelv.

The second preliminary report of the Anticorruption Com-
mission concerned an investigation of the cabinet of Petre
Roman's government. This report was also debated, butagain
1o concrete measures were taken.

President Ion Iliescu accepted a proposal bv Prime Minis-
rer Nicolae Vacaroiu to reshutfle the cabinet in late August.
Misu Negritoiu. deputy prime minister and head of the De-
partment for Economic Coordination. Strategy and Reform,
was replaced by Mircea Cosea. Negritoiu, 1n turn, was ap-
potnted councilor to the president of Romania. Also, Constantin
Tecuiescu (commerce), Mihai Golu (culture) and Gheorghe
Angelescu {vouth and sports) were repiaced by Cristian lonescu,
Petre Saloudeanu and Alexandru Mironov. The second ech-
elon of the cabinet was even more broadly affected; 15 state
secretaries were replaced. Prime Minister Vacarotu stated that
the purpose of the reshuffle was “to improve the executive’s
pertormance and speed up retorm.” The statement is puzzling,
since the outgoing Negritoiu was regarded as the onlv pro-
retorm official on Vacaroiu's team.

The opposition lodged on October 19 a (simple) motion
demanding that the president appoint a new prime minister
who should form a new cabinet, because the reshuftfle of Au-
gust 28 was not debated in Parliament within 45 days. Accord-
ing to Article 85 (2) of the constitution, “In the event of a
reshuffling of the cabinet or vacancy of office, the president
shall dismiss and appoint. on the proposal of the prime minis-
ter, some new members of the cabinet.” But the opposition
argued thatanv reshuffle must be debated by Parliament within
45 days, referring to Article 106 (3) of the constitution, which
savs, “In case of the inabilitv of a minister to exercise his pow-
ers, the president shall designate another minister on the pro-
posal of the prime minister. for a period of 45 davs.” The
motion interpreted the combination ot Articles 85 (2) and 106
(3) to mean that the president can appoint new ministers with-
out the approval of Parliament for no more than 45 days, and
that after the completion of this term the reshuffle becomes
unconstitutional. Nevertheless, the majoriry of Parliament
voted not to include the motion on its agenda, arguing that this
was reallv a motion of censure disguised as a simple motion.

After the establishment in June 1993 of a parliamentary
oversight commission for the Romanian Intelligence Service
(RIS), Parliament heard. in its joint session of September 14,
1993, Virgil Magureanu. director of RIS. Magureanu had
been appointed “temporariiv” bv lon Iliescu in March 1990.
President Iliescu again proposed Magureanu be appointed as
director of RIS, and after hearings in the parliamentary over-
sight commission for RIS (which passed the proposal by five
votes to four opposed). Parliament (in joint session) appointed
Magureanu on October 12, 1993.

In August, the Democratic Movement of the Hungarians
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ot Romania (DMHR) delivered a memorandum to the Coun-
cil of Europe. In the memorandum. the DMHR requested that
Romania be denied membership in the Council of Europe
unul it revises its judicial svstem and modiries Arucle 1 of its
constitution where it 1s asserted that Romania 1s a “national
state.” All political parties, including the opposition. criticized
the DMHR's memorandum as unfair and misinformed.
Nevertheless. in October, by a procedure involving the
Parliamentary Assembly and the Ministers” Committee of the
Council of Europe. Romania was finally admitted to the Coun-
cil of Europe as the thirrv-second member with full rignts.
Also. on the proposal of President Clinton, the U.S. Congress
reluctantly granted most tavored nation status to Romania in
October. Former dictator Nicolae Ceaucescu had relinquished
MEFN status in 1988 just as the U.S. was about to revoke it.

Buss'a . I August and September, Moscow was
rween the executive and legislative powers. increasing the dis-
connectedness of Moscow politics trom the rest ot Russia. The

eripped bv a rierce controntation be-

Supreme Soviet started its oftensive 11 the beginning of Au-
gust, passing a package of anti-government bills. The most
important assaults concerned privatization and the budget. The
privatization law required parliamentary approval of all major
steps in its implementation. radically slowing the process ot
privatization. The Supreme Soviet budget plan called for prot-
ligate increases in social welfare spending and subsidies to the
state sector, especially to the defense industries.

In addition to the assault on the economv, legislators or-
dered invesugations of corruption charges that had been lev-
cled at a number of highly placed government otficials. The
presidential side responded to Parliament with equal resoive.
Yeltsin brought order to his ranks. tiring Security Minister
Viktor Barannikov whom he suspected of striking sub rosa deals
with Supreme Soviet Chairman Ruslan Khasbulatov. Yeltsin
also suspended the two most controversial figures mentioned
in the corruption allegations: Vice President Aleksandr Rutskoi.
who had become the leader of the opposition. and First Depury
Prime Minister Vladimir Shumeiko. The suspension of Rutskoi
was immediately challenged bv the Supreme Soviet as uncon-
stitutional.

More significantly, Yeltsin resumed his attempts to bypass
the Supreme Soviet bv reaching out to the regions and repub-
lics for support. He attempted to create a new Federation
Council, consisting of both executive and legislative leaders
trom all 89 regions and republics. By creating the council, he
apparentlv hoped to pressure the Supreme Soviet into passing
an electoral law and agreeing to pre-term eiections.

But neither the Supreme Soviet nor the president man-
aged to garner nation-wide support. Regional leaders showed

no inclination to align with cither side, preterring to use the
deadlock in Moscow to extract increasing concessions from
both. Less than two-thirds of the regions and republics ap-
proved the idea or a Federation Council, and those who en-
dorsed the idea demanded from the president that the new
bodv be given more than simply a consultative status.

With the central governing system near collapse. Yeltsin,
on September 21, dissolved the Supreme Soviet, and its parent
organizartion, the Congress of People’s Deputies and promised
to organize elections to a new Parliament in December. He
acknowledged that his decision violated the constitution, but
argued that extra-constitutional action was necessary “to break
the ruinous, vicious cvcle.” To demonstrate his sinceriry and
prove that he had taken power unconstitutionally only to save
the country, he promised that he too would stand for early re-
election in June 1994 atter the new Parliament was in place.

The presidential team expected or hoped that the Supreme
Soviet would show little resistance wnen contronted with a
rough executive stance. To entice deputies and other impor-
rant plavers to the presidential side. Yeltsin held out offers of
lucrative positions in a variety of government agencies. Per-
haps asaresult of such unseen deal-making, the leading media,
the militarv, and the central bank sided with Yeltsin,

But the will to resist displayed bv some deputies of the
Supreme Soviet turned out to be much stronger than the presi-
dent and his entourage had hoped or teared. The deputies
unceremoniously voted Yeltsin our of office and replaced him
with Rutskoi. The new acting president assembled his own
government;and the Constitutional Courraccused Yeltsin once
again of perpetrating a coup. The Supreme Soviet simulta-
neously called for a general strike. In a relatively short time,
some regional leaders began to express support for the Supreme
Soviet. The Novosibirsk legislature. tor example. ottered ro
nost the Congress or People’s Deputies dissolved bv Yeltsin.
Conservatve legislators trom 60 of the regions and republics
convened in Moscow to condemn and protest against Yeltsin's
decisions.

Within a week. it appeared that Yeltsin's extra-constitu-
uonal “coup” had not resolved the fundamental crisis of au-
thoritv. Indeed his action had only exacerbated it. In an at-
tempt to break the standott, negonations began berween the
two sides, presided over by Patriarch Aleksv II, head of the
Russian Orthodox Church. The talks led nowhere. Mean-
while. highly positioned presidential envoys sent to the prov-
inces failed to generate support tor the president. With the
president’s position eroding even faster than that of the Su-
preme Soviet. Yeltsin decided to use rorce, ordering securiry
torces to seal the White House. Members could freelv leave
the building but were prohibited from reentering.

It is no exaggeration to say that Yeltsin was saved by a
miracle. On October 3 and 4. opponents of the president un-
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wisely decided to break the deadlock bv violent means. A
collection ot 15.000 protesters supporting Parliament attacked
the police lines around the White House. stormed and vandal-
1zed the Moscow mavor's office. and brietlv seized Ostankino.
the national TV broadcasting center. The violent behavior of
these parliamentary supporters swiftlv turned the public against
the Supreme Soviet and untied the president’s hands. He or-
dered special units within the militarv to retake Ostankinoand
the Parliament building. After tierce fighting on October 4,
defenders of the White House capitulated to the president’s
larger torces. According to official reports, nearlv one hundred
and thirtv had been killed in the contlict (although the number
remains subject to public controversy). A handful of ring-
leaders who surrendered at the White House (including Rutskoi
and Khasbulatov) were arrested and charged with treason.

Immediatelv following the October crisis, the president
suspended several opposition parties. closing down their news-
papers (while introducing censorship tor other papers). tight-
ened his control over national television. and called on all re-
z1onal Soviets to resign. The idea ot a tederation council was
abruptlv dropped. and manv recent concessions to the regions
and republics were rescinded. The Consututional Court was
closed pending parliamentary elections. The president reversed
his earlier promise to hold presidential elections in June of
1994 (though he later waftled on this point), and he introduced
a new draft constitution providing for extraordinarilv strong
presidential powers. with limited rights and responsibilities
assigned to the two-house legislature.

Yeltsin's constitution squeaked through in the December
11 and 12 elections, leaving Parliament powerless to obstruct
the retorm policv of the president. But the regions and repub-
lics are unlikelv to roll over and accept the diminished status
thev recewve 1n the new charter. Nothing has happened to
diminish the appetite of regional elites tor increasing poiitical
and economic independence trom Moscow. At first. the hast-
ilv written electoral law stirred protests that the entire svstem
was stacked against parties or groups with views hostile to the
president and his economic reform agenda. Nevertheless. ant-
reform torces of both left and right did shockingly well in the
elections, seeming to contirm the wisdom of the president's
controversial decision to strip the new Parliament of any seri-
ous power to check future governments. According to the
new constitution. Parliament can override a presidential veto
only it the opposition can muster a two-thirds majoricy. Thus.
all Yeltsin needs to control completelv the lawmaking process
in Russia is support of one-third of the deputies. It remains to
be seen how much or how little will be resolved after the new
Parliament convenes.

One could hazard some predictions about political devel-
opments in Russia in the near tuture. It the reterendum were
actuallv a vote of confidence in Yeltsin, rather than in the

technicalities of his constitution, then it seems that he remains
the most popular political tigure in the country. (But notice
that Yeltsin's constitution would never have received the nec-
essarv quorum if manv voters had not turned out to support
Yeltsin's new hvpernationalist rival, Vladimir Zhirinovsky,
who had endorsed the constitution during the campaign) The
president controlled the central media and in particular televi-
sion. considerably limiting opportunities for opponents of his
constitution. The success of this strategy mayv now be doubred
due to the low turnout in the referendum and the slim margin
bv which the constitution was ratified.

Indeed Yeltsin's constitution contains the seeds of its own
destruction. The new Parliament will almost certainly become
the center of opposition to the president, especially given its
political composition. The new legislature will seek power,
looking for a function of which it is deprived in the constitu-
tion. The most likelv outcome of a controntation berween the
vresident and the legislature will be a presidential decision to
disband the legisiature on the pretext ot its obstructionist posi-
tion on specific issues (for example, the law on land). Less
likelv is an earlv presidential election torced bv the legislature.

In anv case. the constitution will be an interim document
that will not last for too long. One problem here is thatitis very
difficult to change the constitution—if the cumbersome amend-
ing procedures are used. Attempts ar amendment may there-
tore lead to political deadlocks and perhaps even compromise
the whole idea of constitutionalism in Russia.

- Accusations of minoritv rights violations
Slnvakla‘ have again been lodged against the gov-
ernment of Prime Minister Vladimir Meciar. On August 31,
lcaders of the Hunegarian minoritv sent an otficial letter to the
Council of Europe charging that Slovak officials had neglected
required council obligations concerning the treatment ot eth-
nic minorities. (Slovakia officially joined the council on June
30.) The Hungarian petition tocused on Minister of Transpor-
tation Roman Hotbauer's decision to remove Hungarian lan-
guage road signs from use in predominatelv Hungarian areas
and the government's veto of a name-registration law (see
EECR. Summer 1993). Responding to the Hungarian charge,
Hotbauer petitioned the Constitutional Court to rule on the
matter. On September 11 the Court ruled that the Council of
Europe's recommendation concerning minoricy rights standards
“do not and cannot have ... legal implications for the state or-
gans of the Slovak Republic.”

A Slovak journalist for the Czech News Agency broadcast
a report alleging that Prime Minister Meciar made racist state-
ments in a Seprember 3 speech on Slovakia's Romany (gypsy)
population. International Romany organizations sharply con-
demned the prime minister for the reported statement and
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asked the Council ot Europe to reconsider Slovakia's member-
snip. Claiming the broadcast was a paraphrase which nusrep-
resented the content of his remarks. Meciar iodgea a complaint
against the journalist with the prosecutor s ottice. Thie heaa ot
the otticial Slovak news agencv added that this wasan exampie
of the media campaign designed to damage independent
Slovakia's reputation abroad. Other journalists who read the
transcript of Meciar’s speech claimed that the Czech News
Agency reporter's paraphrase accuratelv retlected Meciar's
words. In a related development. on September 7 two Slovak
Romany organizations filed a protest with the Constitutional
Court claiming that the government and the Ministry ot Cul-
ture had repeatedly violated the rights ot the Romanv popula-
tion. The protest specifically accused the Ministrv ot Culture
of arrogating decision-making rights which shouid belong onlv
to ethnic organizations and their members.

On October 19 a coalition was tormed in Parliament be-
nween the Movement for a Democratic Slovakia Parcv (MDSP)
and the Slovak National Parcv (SNP). Chairman ot the SNP.
Ludovit Cernak indicated that his partv entered the coaiition
to overcome the current political crisis and to solve crucial
problems in Slovakia. The executive commuttees ot the two
parties approved the coalition on October 23. The coalition
has 80 of the 150 seats in parliament.

One of the first tasks of the newly formed coalition was to
consttute the cabiner. After two weeks of deliberation. the
coalition agreed on the list of cabinet members and Meciar
submitted this list to the president on November 5. The pro-
posed composition of the cabinet was submitted on the condi-
tion that the president could not retuse to appoint a particular
munister. but had to reject or accept the entire proposed list. Jan
Carnogurskv. chairman of the opposition Clirisnan Demo-
cratic Movement (CDM). claimed that accepune or retecting
the proposed cabinet members en bioc was unconstitutionat.

President Michal Kovac agreed that this condition was
unconstitutional. and therefore on November 8 he decided he
could appoint only six of the seven ministers proposed bv the
new coalition. rejecting the nomination of ivan Lexa as
privatization minister. Kovac had already refused ro appoint
Lexa to the position of director of the Slovak Information Ser-
vice as well as that of privatization minister this vear. claimmg
that he was unqualified for the positions and that there was a
clear contlict of interest, since Lexa's tather. Viadimir Lexa.
works tor the Harvard Privatization Fund in Slovakia. On
November 9 Meciar withdrew all seven nominations tor the
cabinet and. on the same dav. resubmitted a new list to the
president, identical to the tirst one minus, Lexa. The six munis-
ters appointed were Marian Andel. education: Sergej Kozlik.
economic rranstormation: Julius Toth. finance minister: Jarosiav
Paska. education minister: Jan Duckyv. economv minister: ana
Jozet Prokes. now responsible for Slovakia’s integration nto

European institutions.

Because the presiaent did not accent Ivan Lexa as a mem-
her of the cabinet. Prime Minister Meciar criticized the prest-
dent for going back on his promise to accept the list agreed on
bv the coalition as a gronp. President Kovac claims to have

' uever promised to accept the nominees en bloc. Ludovir
! Cernak. chairman or the SNP. the new coalition parner of the
I MDSP. said that his partv would not join Meciar in criticizing
I the president. On November 17, Cernak was elected to the
t post of parliament deputv cnairman.
Health Minister Viliam Sobona received a vote of no con-
* fidence in the Slovak Parliament. With onlv 138 deputies
© present. the vote was 76 to 60. This vote represents a polirical
defear tor Meciar because he has resisted etforts ot the opposi-
. tion to recall the minister. Members of the opposition and the
SNP have repeatediv accused Sobona ot incompetence and the
number or vortes cast against him suggests that members of
Meciar's MIDSP vorted against nim too.
On September 29 Parliament passed a law on restitution
of propertv to churches and religious communities. Atter the
president veroed the bill. on October 19 Parhament. taking the
president’s obiections 1nto account. passed a second version.
| Kovac had disagreed with some of the amendments included

in Parliament’s tirst version because ir allowed the church to
| recetve the propertv rights to buildings presentlv owned by the
I state and by individuals and cooperative farms. tinanciallv sup-

i ported bv local administrations. The first bill would have re-
i turned the propertv to the church without compensating the

+ individuals or organizations holding rights to the properrv.
Because these provisions contradicted the protection of owner-
ship rights guaranteed in the constitution. Kovac veroed the
bill. The tinal version ot the church resuturion bill excluded
cooperative farms and trade companies rrom giving up their
property withour compensation. Also. anv property that is
alreadv unaer private ownersnip wiii not be returned. Under
i this resutution law. property that was owned bv Jewish
! Slovakians and seized after November 1938 can be reclaimed.
¢ The world Jewish Congress has promised to assist Slovak Jews
! reclaim their propertv.

On October 26 Parliament vorted to establish a parliamen-
I tary commission tor privatization. All of the parues voted in
' favor of forming this commission. with the exception of the
i MDSP. The chairman of the economic and budget commis-
i sion. Jan Michelko. claimed thart establishing the commission
I would undermine “the cabinet’s and ministries’ jurisdiction
I over the whole privatization process.” Parliament could not
| agree on a chairman tor the commission.

in the period trom August to the end of
October. the Nauonal Assemblv has come

- Slovenia .
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under immense time pressure. According to Article 1 of the
Enabling Statute tor the Implementation of the Constitution,
any legislative measure which does not vet contorm to the
constitution must do so no later than December 31, 1993, It
has become apparent that such an immense task, which con-
sists of re<casting more than two hundred legislative acts. can-
not be carried out by the end of the vear. For this reason, a
group ot 20 deputies has proposed a one-vear postponement ot
the deadiine (i.e., untl December 31, 1994). In spite of crin-
cism trom the opposition. there is little doubt that two-thirds of
all deputies of the National Assembly, the majority required
for anv consttutional change, will vote for such an amend-
ment to the Enabling Starute tor the Implementaton of the
Consarution.

In September and October, the National Assembly and its
commissions and committees have been in almost permanent
session. The government and the National Assembly were
predominantly focused on legislative activities. The governing
coalition remains relativelv stable, although divisions among
the political parties composing the coalition (Liberal Demo-
cranc Party, Slovenian Christian Democrats. Associate List of
the Social Democrats, Social Democratic Party of Slovenia) are
becoming more and more transparent.

Scandals are still on the agenda of the National Assembly.
The Commuission for Parliamentary Inquiry continues its work.
According to Article 93 of the constitution, this commission
has powers of investigation and examination comparable to
those of a court. However. the National Assembly decided to
regulate parliamentary inquiry by a special law on parliamen-
tary inquiries and by standing orders on parliamentarv inquir-
les. Both acts shall come into force before the end of the vear.
These acts should, on the one hand. secure the rights of those
under investigation bv the commission. On the other hand.
they should also promote the ettectiveness ot the commussion
bv imposing penalties on those who would in anv wav try to
obstruct its work.

The most sensational recent scandal is undoubtedlv the
discovery of a huge stash of army weapons at the Naribor
airport. The destination and the purpose of these weapons,
which were hidden at the airport for about a vear, is sull un-
known. On October 29 the deputies began an investigation ot
this affair in closed session. After the session they ordered the
government to provide new and more detailed information
about the presumed illegal trade in weapons.

The re-organization of local governments, to bring them
into line with constitutional provisions. remains an important
issue. The bill on local self-government 1s stll being debated.
Parliament will soon have to decide whether local elections
should be carried out in the spring of next vear or if the re-
structuring of communes into new municipalities should pre-
cede the local elections.

Despite no serious ethnic or nationalistic contlicts, some
right-wing parliamentary and nonparliamentary political par-
ties continuallv express their disapproval of liberal Slovenian
legislation on citizenship. On the basis of this legislation. people
from other republics of the former Yugoslavia could acquire
Slovenian citizenship relatively easilv. In addition. there are
probably about 170.000 peopie in Siovenia with dual citizen-
ship. The government has already proposed a bill on the abro-
gation of dual citizenship, and the Assembly will have to decide
this matter in the coming months. The parliamentary debate
will not be concerned exclusivelv with the political dimensions
of this issue. It will also raise some legal questions, such as
whether such a law would not violate Article 155 of the consti-
rution which prohibits anv infringement of established rights.

While ethnic contlict has not been politically prominent,
there have been some disputes berween Slovenian National
Television and Television Koper (Capodistia) which broad-
casts its programs mainlyv in Iralian. The Italian ethnic commu-
nity is in favor of Iralian as a predominant broadcasting lan-
guage on Television Koper. while Slovenian national televi-
sion insists on equal use of Italian and Slovenian.

In October the agencv for privatization received 42
privatization proposals. This is just a beginning of the
privatization process which was much delaved, since political
compromise on this issue proved difficult to achieve. Thirty-
nine of 41 enterprises have decided to implement privatization
on the basis of internal share purchases. In addition, certificates
have been issued to every citizen. The value of these certifi-
cates varies according to the age of the person, but the cerifi-
cates, which can be invested in different wavs, cannot be con-
verted into monev tor a period of two vears.

In October unemplovment increased to almost 15 per-
cent. The economic situation in Slovenia is not critical, but
some social strata. mainlv workers. pensioners and some oth-
ers, are undoubtedlv suffering from the deteriorated economic
and social situation. Manv workers went on strike during the
last months seeking to increase their wages or to preserve their
jobs. Slovenians were surprised when the Slovenian police
went on strike. The government decided not to respond to the
demands of the police trade union for betrer salaries, since any
increase in payments to policemen would have badly affected
governmental budgeting policv.

After several days of striking, the situation became diffi-
cult. Internarional traffic across state borders was being dis-
rupted. In order to put a halt to the strike. an extraordinary
session of the Assemblv was convened on October 13 at the
behest of the government. The deputies adopted an amend-
ment to the Law on Internal Affairs, following the one-step
procedure designed for exceptional circumstances. The amend-
ment requires that the striking policemen, in line with the
instructions of the Ministry of Internal Affairs. promptly and
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tullv exercise their most important duties. as explicitlv enumer-
ated in the amendment's provisions.Upon the enactment of
this law. the policemen stopped striking. while their represen-
rauves continued to negotiate with the government.

Ukraine's deep political and economic cri-

ru i
| kl‘ame ’ s1s continues to Interfere with at-

tempts to redesign the constitutional svstem. Stunned bv the
Donbas miners’ strike of late summer. the condition of the

country has continued to deteriorate leaving manv observers
wondering how far the countrv can decline before there is a
totai collapse. The Massandra agreement (see EECR, Summer
1993) has drawn near universal criticism trom parliamentary
torces and the public. throwing the president and his govern-
menton the defensive. Revelations about the agreement have
been used especiallv bv nationalist torces whose actions have
made governing the countrv more difficult. With the depar-
rure of Prime Minister Leonid Kuchma. President Leonid
Kravchuk has taken near complete control of the government
but has seen a new challenger to his authoritv emerge—speaker
of the Rada (Parliament), Ivan Plushch. For its part. the Rada
continues to procrastinate more than legislate, while the coun-
trv grows increasingly divided over almost every fundamental
issue. Remarkably, despite all of the political chaos. Ukraine
decided to join the Commonwealth of Independent States as
an assoclate member and political forces agreed to early elec-
tons.

The circumstances surrounding the Massandra agreement
were, from the start. polidcallv volatile. No sooner was the
presidential agreement berween Russia and Ukraine over the
latter’s nuclear missiles and use of the Black Sea tleet suppos-
edlv resoived when the Ukrainian side tound ieself defending
what it had done before the public. The mess over Massandra
began immediately following the meetings berween Ukraine’s
and Russia’s heads of state. premiers and foreign and defense
ministers. On September 3 and 4, the Russian side announced
that Ukraine had agreed to give up its half of the Black Sea tleet
and its nuclear missiles in return for Russia’s torgiving Ukraine’s
huge energy debt, and that Russia would lease the port at
Sevastopol, home to the fleet. When news of the agreement
disseminared in Ukraine, there were instant calls from ail po-
litical sides for an explanation of whv the presidentand govern-
ment had “sold-out” Ukraine (as well as calls for the impeach-
mentof the president). The Ukrainian leadership was stunned
bv the Moscow announcements. which were onlv partiallv
true and extremelv damaging to the Ukrainian leadership.

On the defensive both with Moscow and at home,
Kravchuk called a press conference and announced that Russia
had indeed demanded the arrangement. which had been an-
nounced in the Russian press but that he and government

representatives had agreed onlv to studv the Russian proposal
in a joint commission. He went on to assert that he had enter-
tained some sort of sale of Ukrainian weapons because of the
countrv's debt but that no firm deal had been struck. More-
over. he asserted that the nuciear issue would not be resolved
until Ukraine had signed Start-1 (which would require parlia-
mentarv approval) and that Ukraine was seeking compensa-
tion for the tactical weapons it had turned over to Russia in
1992. Later the Massandra Protocols were published, confirm-
ing Ukraine’s position that Start-1 would have to be ratified
before their nuclear weapons would be returned to Russia.
However, the protocols also exposed the fact that Ukraine had
agreed to torm a commission that would, within one month of
the signing of the protocols, make arrangements to turn over
the Black Sea fleet and the Sevastopol port in return for a
negotiated sum of monev. Given the unreasonable deadline
and the poiitical taliout in Ukraine. the one month deadline
came and went without final agreement.

The protocols are now dead but Kravchuk and his closest
advisors have been damaged politicallv by the incident. In
addition, the “sell-out” has had a unifving effect on Ukrainian
nationalists. Kravchuk. showingrare resolve. has continued to
argue for a deal with the Russians. Hisargument centers on the
fact that Russia is the predominant force in the Crimea and in
the Black Sea fleet. Without some sort of agreement with
Russia, Ukraine is bound to lose evervthing. With some sort of
arrangement, Ukraine will at least come away with badly
needed funds.

At the same time the Massandra events unfoided, Prime
Minister Kuchma's government. not surprisingly. collapsed.
In the summer he had repeatedly sought greater powers trom
Parliament to impiement economic retorms. To force the is-
sue. he threatened several times to resign, but Parliament and
the president had ignored his resignations and more important,
his calls for unified. deepened reforms. In late August, Kuchma
again demanded that Parliament endorse his reform agenda,
but the bodv instead voted to table Kuchma's proposal unal
after parliamentary vacations. Parliament then closed on Sep-
tember 2 and did not reconvene until September 21. As an
indication of how tragmented the bodv had become. it notonlv
left behind economic reform issues. it aiso tabled discussion on
whether to hold either early elections or a referendum. prom-
ised earlier to the Donbas miners as a concession for ending
their strike.

No sooner had Parliament recessed. than Kuchma resigned.
Government sources initiallv denied that the resignation had
occurred but. on September 9. the resignation was made pub-
lic. Kuchma announced that, since his special powers had not
been renewed bv Parliament in Mav. he lacked the authoritv to
carry out economic reform. There had been insufficient sup-
port for his proposals during the summer and he had come
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under increasing criticism from nationalist torces tor support-
ing a closer economic alliance with Russia, a posttion Kuchma
had insisted was necessarv given Ukraine's vuinerabie economv.
Somehow the president persuaded Kuchma to remam in his
position until the return ot Parliament.

When Parliament reconvened on September 21, 1t umme-
diately passed a noconfidence bill against the Kuchma govern-
ment. The president then announced the appointmentot Yetim
Zvvagiisky as acting prime minister. But onlv davs later, on
September 27, the president announced that he was appoint-
ing himself as head of the government. He publicly justitied
the surprise move as the onlv way to stop the decav of central
executive authoritv, which he needed to save the collapsing
economv. The next dav he announced the tormauon of a
committee for “Surmounting the Economic Crisis.” tollowed
bv cabinet appointments. From Kuchma's government.
Kravchuk reappointed the ministers of internal afratrs. finance.
the state border guard commuittee and the state Securiry service.
The derense munister. Konstanun Morozov. was repiaced bv
Colonel General Vitalv Zaretskv. Morozov chose to resign
because ot a lack of political support. He had been hounded by
pro-Russian elements in Ukraine for insisting that Ukraine
conunue to maintain its half of the Black Sea tleet, while at the
same time facing equally virulent critcism trom nationalist
elements for favoring a return of the nuclear weapons to Rus-
sia. All of Kravchuk's nominations, including his selt-appoint-
ment as head of government, were accepted by Parliament.

Parliament managed to pass a piece of legislation with
constitutional implications. that was left unresolved betore the
September recess. On October 7 Parliamentendorsed a plan to
remake the assemblv into a unicameral. 450 member bodyv.
with deputies serving four-vear terms. Parliament will retain
its official name. the Verkhovna Rada.

Unity on this issue was short-lived, however. Atter agree-
ing to new elecrions, disagreements on an election law ieself left
the bodv again paralvzed. On November 10, Parliament passed
on first reading an election scheme based on the majoritarian
svstem with single-mandate electoral districts. The dratt law
was produced bv Anatoliv Tkachuk, deputv chairman ot
Parliament’s Permanent Commuittee on Legislation and Legal-
itv. Rukh and the Partv for the Democratic Rebirth of Ukraine
(PDRU) were vehemently opposed to this system since there
was no place in the scheme tor proportional party representa-

tion. Thev tried unsuccesstullv to introduce revisions to the
law allowing ror political partv representation. The svstem
tavors Socialists and former Communists whose support is sut-
ficiently large, diffuse and organized vis-a-vis the smaller par-
ties and umbreila groups. When the law came to the Rada for
a second reading on November 17, Chairman Ivan Plushch
suspended parliamentarv rules, in an attempt to get the law
ratitied. and established a procedure tor members to vote on
each of the firrv-three articles in the law. With each article
open tor amendment, the Communist and Socialist deputies
managed to force through a measure allowing worker collec-
tives the right to nominate members for election to the Rada.
Opposition groups were outraged and claimed that the amend-
ment violated the original intent of the draft law. Neverthe-
less, Chairman Plushch continued with the voting. The fol-
lowing day, members of Rukh, PDRU and Tkachuk (who had
drafted the original bill) bovcotted Parliament. denving it the
necessarv vores to pass the election law. but Chairman Plushch
continued the session ciaiming that standard parliamentary
rules had been suspended. When a tinal vote was taken, the
bill was ratitied 245 to 8. (Had ordinarv parliamentary rules
been enforced. 290 votes would have been required to pass the
bill.) Elections to the Rada are scheduled for March 27, 1994,

Despite the ratfication of an electoral law, the political
atmosphere 1s far from calm. Smaller parties, democrats and
nationalists, have vowed to fight the election procedure to the
end. and even with the law in place. a fight between the chair-
man of the Rada and the president appears imminent. Both
favor the electoral law because both are allied with Socialists
and tormer Communists. but both now appear eager to ruie
the countrv. Kravchuk has taken over full control of the gov-
ernment vet. in so doing, he has tound his economic policies
highly unpopular in Parliament. In November. he attempted
to introduce a state of emergency law to gain more powers tor
his office but the measure was stopped. And. later, he faced
down a call for his impeachment. which managed to gain 240
deputies’ votes. The move was believed to have been orches-
rrated by the chairman of Parliament, Ivan Plushch. Now that
electionsare set. it is clear that Plushch hopes to preserve soviet-
tvpe rule, against Kravchuk’s presidential designs. While the
rwo leaders posture for the up-coming elections, the economy
appears ever closer to complete collapse. (The karbovanets
trades now for more than 30.000 to S1.)

These reports have been written by the CSCEE's attihates and the statt of the EECR: Yuri Bacurin, Ama Budziak, Miro Cerar. Milos Calda, Voitech Cepl.
Michael Dixon. Igor Evioukh. Veneiin Ganev. Andrea Gibson. Chiris Havden. Kathleen Imholz. David Jones. Andrei Kortunov, Rumvana Koiarova, Peter Kresak,
Emdijus Kuris, Krenar Loloct. Christan Luckv. Alexander Lukashuk. Vlasta Maric. Joshua Marston. Lucian Mihai. Elzbieta Morawska, Agnes Munkacsi.
Zaza Namoradze. Kinga Petervari. Velo Pettai, Georer Poshtov, Ehizabeth Rose. Andrzer Rzeplinski. Dwight Semier. Jurt Taalman, Zsolt Zodi.
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Reports from Estonia, Russia, Hungary and the ex-Yugosiavia.

Speciai Reports

The Russian-Speaking Nationality in Estonia: Two Quasi-Constitutional Elections

Daid D. Lainn

During the “hot” Julv ot 1993. international journalists hov-
ered over Narva. Estonia. like ravens. positioning themseives
to witness the earlv battles in what was perhaps to be the next
Transdnetster. Abkhazia or Bosnia. This border town of 86.850
residents. like virtuailv all che towns in northeastern Estonia. is
almost entirelv Russian-speaking. Having migrated from Rus-
sia. Ukraine and Belorussia, the people of Narva do not torm a
homogeneous communicv. In local parlance this population is
referred to as the “Russian-speaking nationality.” Most of the
Russian speakers sertled after Stalin gratuitously bombed the
town to rid it of supposed Nazi svmpathizers and then invited
Russian migration to help Estonia rebuild itseif atter the war.

Russian speakers were not new to this rezton. The Rus-
sian population ot Narva had reached nearlv tiftv percent in
the period after the railroad from Petersburg to Tallinn was
completed in 1870. but this was reduced considerably during
the vears of the interwar Estonian republic. Even with a sub-
stantial Russian minoritv, the town maintained its Hanseatic
architecture and Estonian population. art least until the 1944
bombings. After the Second World War. few Estonian resi-
dents wanted to return to the remnants of their homes. and
most were sent into exile. not even given a chance to return.
Militarv and other Soviet-scale tactories were constructed and
reconstructed to make northeastern Estonia (and its three in-
dustrial cities. Narva. KohtlaJarve and Sillamae) into the in-
dustrial powerhouse ot the republic.

This Russian population found itself in an “unexpected
diaspora” once Estonia achieved independence in 1991. Earlv
attempts by the Russian-speaking communities to get some
form of special status as a “free economic zone.” while initally
supported by the Pooular Front government thatruled in Esto-
nia through Februarv 1992, were evenrtuallv dismissed. Lead-

ing Estonian politicians accused the local leaders in the north-
castern towns ot supporting the August 1991 pucsch. and. afeer
that, there was consensus among Estonians that Russians would
have to integrate into Estonia on terms set bv Estonians. The
Estonian government punished the incumbent citv councils
for their alleged support of the coup. and called an election for
new councils to be held in October. To the government’s
chagrin. the new councils in Narva and Sillamae proved even
less accommodarting to the Estonian state than its predecessor
had been.

Inter-nationality tensions on the level of high politics con-
tinued to spiral. The popular front government fell. in part
because manyv Estonians resented its earlv reliance on support
trom the Russian-speaking nationalitv. A new citizenship law.
passed bv the new government. was quite harsh on the Russian
speaking population. Migrants and their families who entered
Estonia in the Soviet period were not granted citizenship in the
new state, based on the principle that Soviet rule was illegal,
and. therefore. anv migration that occurred due to Soviet in-
ducement should be regarded as “occupation.” The citizenship
law required Russian-speaking residents to pass an examina-
tion in Estonian (a non-Indo-European language, and one very
difficule for Slavic speakers to learn) or await ten vears of “le-
gal” residence betore thev could get cirizenship. Withour ciri-
zenship the vast majority of Estonia’s Russian-speaking nation-
alitv could not participate in the national elections of October
1992. In the words of one Sillamae resident, reported in the
Estonian language press. “We have been humiliated and in-
sulted in plain view of the whole of Europe.”

With most Russian speakers unable to vote. a vehemently
nationalist coalition (called “Isamaa” or “Fatherland”) was able
to win that national election. And Isamaa continued the trend

23




EasT EUROPEAN CONSTITUTIONAL REVIEW

toward increasing inter-nationalitv confrontation at the high-
est levels of Estonia politics. Its education law. for example,
called for the state subsidv of Russian-language secondarv
schools to be discontinued within a gencrauon. The coup de
grace was a law passed bv the Riigikogu (Parliament) in the
summer ot 1993, titled the “Law on Foreigners.” which re-
quired non<itizens (many of whom were born in Estonia and
never crossed its boundaries) to register with the state or tace
deportation. The citv councils of two towns (Narva and
Sillamae) rode a wave of public indignation and announced
referenda to decide whether these cities should have “natonal
territorial autonomv.” The Estonian government declared these
referenda to be unconstitutional. since the constitution (a docu-
ment written with virtuallv no partcipation of the Russian-
speaking nationalitv) declared Estonia to be a unitary state.
Narva authorites knew thev were bordering on an unconstu-
tional act and reterred to the vote as a plebiscite to advise local
leaders on the popuiar position i1n regard to autonomy. But
thev would not cancel the reterendum. and this was the con-
trontation the international press had come to see plaved outin
July 1993,

The framework of nationalist discourse and action

Although the specter of the Transdneister and Abkhazia was
often alluded to by Russian-speaking leaders in an attempr to
induce Estonian politicians into more accommodating policies,
almost no one on either side actually expected violence, and
inter-nationalicy relations on a dav-to-dav level remained cor-
dial and without great tension throughout the July crisis. Con-
frontation was occurring in the arena of high politics butnoton
the level ot ordinary interpersonal contact.

Inter-nationality peace. despite deep tensions. has indeed
prevailied in Estonia. Rein Taagepera. an American Estonian
(who ran credibly but unsuccesstully for president) attended a
meeting of a radical group in Sillamae which, due to 1ts ura-
nium processing facilitv, had long been off limits to most Esto-
nians. He was treated courteouslv and heard almost no ethni-
cally charged accusations. He then wenttoan “Intermovement”
(the organizanon of Russian protest against Estonianization
measures) demonstration in Tallinn and stood face-to-tace with
a Russian paramuilitary guard, again without provoking hostil-
ity (Estonian Independent, May 9, 1991).

Atter the August 1991 coup attempt in Moscow, the Esto-
nian government sent an official, Tiit Vahi (who would later
become prime minister), to oversee the northeastern townsasa
direct representative of the prime minister. His meetngs with
the local councils were hardly friendly, but the discussion, as
reported by Narva Gazene (closely allied with local power),
went on withour any personal attacks or threats to peace. Inan
interview with the author in October 1993, he recalled that
period of service as difficult but not personally threatening.

The lack of a real threat to peace is a recurrenr theme
among peopie who have dealt directly with inter-natonality
affairs. Artur Kuznetsov. the first minister (without portfolio)
for nationality affairs in the Popular Front coalition. contirmed
this pattern. Although he was anything but hopeful for the
future ot his Russian community in Estonia. he emphasized in
discusstons with the author in 1991, *Our situation is without
violence berween ethnic groups, without sharp controntations
with victims.... Now Estonia is the onlv republic in the Soviet
Union without one person hurt in ethnic violence; we have
had no victims.” In mv first interview with Mart Rannut, the
general director of the State Department of Language, Rannut
revealed that he was treated brusquely by Russians in his pro-
tessional role. but he lives in an apartment complex with mostly
Russian families. The onlv incident he could reporr that re-
flected tension was this: His neighbors surrepritiouslv swiveled
the television antennae on top of his building so that thev
receve Estonian television weakly but pick up Leningrad tele-
vision sharply (interview. June 20. 1991. Tallinn). And inan
interview with the Estonian director of Baltic energy, Anartoly
Paal (who is now the chairman of the Narva Town Council,
governing a town where only 4.5 percent of the workers are
Estonians), I was told that there were no ethnic incidents in-
volving workers or any hostility to him, the only Estonian
manager of a large factorv in Narva (interview, December 10,
1992, Narva). Even in my interviews with radicals who raised
the possibility of a Moldova or Yugoslavia type war (Ahto Siig,
Vladimir Khomyakov, interview, March 24, 1993, Narva) in
Estonia, almost no one turned up evidence of communal hostil-
ity. Siig was able to point to some cracks in a window of the
Estonian secondary school in Narva and blamed them on van-
dalism bv Russian hooligans incited by propaganda pamphlets
dropped from Soviet aircraft in March 1988. But it that is the
extent of incitement to violence, Estonia has been spared the
worst. Even Dr. Khomvakov, who said that a "Yugoslavia"
was imminent in Estonia, had to admit that there were no
weapons caches in either community and that the voung gen-
eration of Russians is totally apolitical and unmotivated to fight
against Estonian oppression.

In a survev conducted through the auspices ot the Na-
tional Science Foundation, Jerry Hough and I found little ex-
pectation of violence in northeastern Estonia. Here we look at
the answers of the 226 Narva respondents. On a four point
scale registering whether respondents thought that there might
be civil war in Estonia (one retlecting a strong possibility and
tour expressing the feeling that there never has been such a
possibilitv), the mean tor Narva was 2.74 (close to three, which
retlects the position that there may have been a danger earlier,
but not when the survev was taken in June 1993). Ona ques-
tion as to the level of inter-nationality tension thev teel in their
home area. with one reflecting no tension and five a high level,
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Narva respondents’ mean answer was 1.75. between “1o ten-
sion” and “a little tension.” This is hardlv an atutude of one
nationalitv seeking revenge against. or protection trom. anv
other.

“Hot” Julv turned out to be cool. and journalists lett wich-
out a big storv. although one wonders whv a peacetul resolu-
rion to a deep contlict doesn’t make good news. One reason for
the peaceful outcome was international pressure. American
support for a “round table” (a rather effective use of a mere
$15,000 of taxpavers’ monev to get talks started). and wilv
diplomacy bv Max van der Stool of the European Council of
Securiry and Cooperation helped to work out a compromuse in
which an election would be held but the outcome wouid not
matter. A stunning move bv President Lennart Meri was also
of great consequence. He humiliated his own prime munister
bv retusing to sign the initial legislation until it was reviewed
v leeal cxperts in the European Council. These aiterations
recommended some SOFTENINE Of reISIration requIrements, and
'ne Rietkogu was compelled to accepr these cnanges. These
changes nelped temper some of the rhetoric of those calling tor
autonomy. The Supreme Council eventuallv nullitied as un-
consututional the reterendum in which voters overwhelmingiy
supported autonomv. Nonetheless the two cines had made
their point. and tew leaders actually wanted the autonomy for
which thev so assiduouslvy campaigned.

The local elections of 1993

The Estonian Constitution of 1992 stipulated that selt-govern-
g localities would hold their own elections for citv council
and mavor. and that permanent residents who were not citi-
zens would have voting rights. It was assumed at the time that
vorng rghts meant the right to vote and be voted tor. and
Estonian government otficials assurea torewzn opservers wno
were worried about possible nationalitv contiicts that this was
indeed the case. But at the time when local elections were
scheduled to take place (spring 1993). an election law to pro-
vide guidelines has not vet been passed. There were subtle
hints in the press that even middle-ot-the-road Estonians were
worried about the possibility of noncitizens gaining positions
of local power. Former Prime Minister Tiit Vahi. who lost out
to the more natonalist Isamaa coalition. asked in March. *Can
someone who 1sn't a citizen be held responsible for Estonia’s
state problems?” (Baltic Observer, March 26. 1993.) And on
Mav 19. with onlv fifteen votes opposed. the Riigikogu adopted
an election law that denied noncitizens the right to run ror seats
in elections to be held on October 17. Most delegates in the
Riigikogu knew that thev were breaking the spirit. if not the
fetter. of the constitution. but the political goal of undermining
the power of the current citv councils in the northeastern cities
proved of greater importance to them. Mavoral power was
also atstake. Mavors of all cities not onlv had to be citizens but

also had to be tullv competent speakers of Estonian. This
would climinate from contention those Russian-speaking poli-
ticlans who recerved citizenship based on their service to the
state but who themseives couid not have passed the citizenship
cxamination. This would be the second quasiconstitutional
vote 1n northeast Estonia in four months.

The electoral rormula (a modified d'Hondt system) was
one n which eacn party would have a list for everv (muld-
member) electoral district within the citv. A voter would vote
for a single candidate. Candidates trom each list would be
ranked bv the number of votes thev received. Independent
candidates could run. but thev, like a partv list, needed five
percent of the total vote to be eligible for a seat. For each
district. the total number ot votes tor each partv would then be
counted. The highest vote-getter on the list would have this
total vote divided bv one. The second-highest vote-getter would
have the totai party vote divided by 1.866. The third bv 2.687.
Independent canaidates wouid have their total vote divided bv
one. Then the canaidates with the highest resuiting tigures, up
to the number of seats assigned to the district. would be the
winners.

The politicai context ot the electoral law and the law itself
had a strong impact on subsequent politics, as I will trv to show
bv an examination of the election in Narva with supplemen-
tarv material from the region’s rwo other industriai cities
(Silamae and Kohtla-Jarva). the capital city of the region (Johvi).
and a small seashore village (Narva-Joesuu). all with predomi-
nantv Russian-speaking populations.

The implications ot these local elections for the rest of
Estonia will have to be treated elsewhere. Two kev outcomes
ought to be mentioned to provide at least some context, how-
cver. First. in Tallinn. where there is a signiricant communirv
of Russian-spcaking citizens. turnout was verv high for Rus-
stans and low ror Estonians. and the Tallinn Cirv Councii now
has a strong Russian bloc. Second. the ruling Jsamaa party took
aterrible beating, even in Tartu, its core area of strength. This
defeat can be traced to economic problems sutfered especiallv
bv pensioners who have a high propensitv to vote.

Few Russian speakers in the northeast were eligible for
citizenship, and onlv in rare cases was it granted (based on
“scrvice to the state”) to those who served on the citv councils.
Thus. viable canaidates known bv the voters were in short
supply. In mv analvsis of all 17 parties from the sample of five
towns, onlv three parties had a sutficient number of candidates
to contest everv scat. Placing eligible candidates on the list
turned out to be quite important.

Consider the results tor Narva's Central Labor Union
partv. Based on interviews conducted by the author with 40
voters outside tour ditferent polling stationsin Narva, this partv
had the highest recognition among voters. A number of vorters
said thev voted for the Union Partv bur could not name the
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candidate. Onlv the Union Partv enjoved such recognition.
The ironv of this was that the Central Labor Union was so
wellgrounded in Narva that it had trouble finding candidares
who were citizens. The party had onlv 15 candidates for
Narva's 31 seats, while the Democratic Workers™ Partv (a col-
lection of local notables with a program indistinguishable from
the Union Party) had a list of 24 candidates. The Central
Labor Union received 45 percent of Narva's vote to the Work-
ers’ Partv’s 33 percent. vet both parties earned twelve seats.
Partv strength was important, but partes needed to produce
candidates tor each seat to reach their potential.

The lack of eligible candidates had other implications as
well. First, it gave the verv few Russian speakers who were
citizens and had served on previous councils a great advantage.
In Narva, 61 percent of the winners were tormer members of
the citv council or the Supreme Council in Tallinn, and 79
percent ot the former officials who ran were vicrorious (com-
pared to a 43 percent success rate tor all candidates). (For data
on tormer positions ot authority. the author is gratetui to Serge:
Goroxob ot the Viru Infocenter. Narva). Second. it gave the
Estonian state. by virtue of its abilitv to grant citizenship to
Russian speakers for “service to the state.” enormous power to
co-opt leaders who would be eligible candidates. Finallv, Rus-
sian-speaking partv leaders were forced bv circumstances to
recruit Estonians onto their lists. The reverse would have been
true if all long-standing residents could have been candidates.
So in the analvsis of partv lists, onlv four of the seventeen were
drawn 100 percent trom a single nationalirv, and those tour
lists were all all-Estonian.

Because of the short time between the passage of the elec-
toral law and the acrual elections. the electoral lists were impor-
tant only for the resuits but not in people’s minds. (The state-
level parties. which are somewhat known locallv. plaved no
role in the northeastern elections. because the vorters had no
electoral role in “nationai” affairs, and theretore national party
organizations fell into disuse in the northeast). In informai
interviews outside polling stations, I found that onlv seven out
of 40 voters approached could name both the candidate tor
whom they voted and identify his/her party, and only twelve
could identifv the party thev voted for. People usuallv knew
the name of one important person and these few known names
reaped extremely high percentages of the vote. For example,
the 2,546 votes received bv Sergei Sovietnikov. who had served
on the Supreme Council and was a citizen bv virtue of being
born in Estonia and speaking Estonian. helped get a candidate
into the city council who received onlv 84 votes. Pavel
Grigoryev got 47 percent of the total vote in Narva-joesuu.
helping a list-mate onto the council with onlv seven votes,
while an independent candidate lost with 52.

Meanwhile, the prospects for independent candidates un-
der this electoral svstem were dim. In the five towns [ exam-

ined. with tourteen independent candidates. none carned a
seat. While tew voters knew much abour these partv lists. the
losing independent candidates and good candidates in weak
parties learned a clear lesson. In Narva, tor example. two of the
former depurties who failed to win a seat ran as independents.
Good candidates in the tucure. if thev observe carefully the
results ot these elections, will associate themselves with strong
leaders and will nor stand alone. Indeed, this lesson was al-
readyv learned in Johvi where there were two "lists” of indepen-
dent candidates. which won seven of the citv's 19 seats. Kohtla-
Jarva also had an electoral “list” of independent candidates. but
this list failed to earn a seat. Parties were weak in this election
but promise to become stronger in the future.

It needs emphasizing that the incentive for Russians to
recruit viable Estonian candidates was greart, and. therefore,
the Estonian candidates were not “tokens” to show a multina-
rional consciousness. And the same was true tor the lists that
were predomnantly Estonian. To demonstrate this point, |
developed a scale of balance. This scale measures the ratio of
the percentage ot winners of the less successtul nationalirtv on a
fist to the percentage of winners of the more successtul nation-
alitv on the list. A score of one means that the balance was
“serious:” a score of zero means that the balance was onlv “to-
ken.” In all five towns, the average list had a balance of greater
than 0.5. The electorai lists represented coalitions of Russians
and Estonians: that each group had an equaliv serious (or not
serious) chance of winning. In a regression analvsis of the 17
parties. both the level ot nationalitv mixing and the degree to
which the mixing was well “balanced” had virtually no impact
(though the trend was slightly negative) on the electoral suc-
cess of the list. Whether this phenomenon will continue once
the great majority of Russian speakers becomes ciuzens will be
revealed in fucure eiections.

A stunning outcome

It list-balancing in the campaign was intriguing, the outcome of
the voung was stunning. Estonians. who constituted from five
percent of eligible voters in Narva to 20 percent in Kohtla-
Jarve. captured 57 percent of the seats in the five towns in this
studv. In Narva, Estonians won 47 percent of the seats. and
Anatolv Paal. an Estonian engineer and director of the electri-
cal station who had lost his seat in the contenuous election of
1991, not only regained his seat. but won a near unanimous
vote of the elected representatives to become chairman of the
city council, Furthermore. while there were some irregulari-
ties reported in regard to registration issues, the resuits of these
clections were not contested bv any group in the northeast.
This lack of protest cannot be interpreted as acceptance ot
the political process as legitimate by the Russian-speaking popu-
lation. Lack of protest can also be explained by popular apathy,
and alienation trom the political process as well. especially
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among the voung. In the rwo weeks betore the clection in
Narva. I saw notices ror onlv a single rallv in the central square.
and hardiv more than tiftv peopic attended. [ reguiariv visited
two of the candidates. one trom Narva and the other rrom
Narva-Joesuu. in this period. and the campaign barelv changed
their dailv routines. In polling station observations, I couid not
tind a voter who looked under 25. The average age of peopie in
the studv sample was 54 and the voungest was 31, lapproached
one voung woman walking out of the apartment complex
where the voting booths were placed to ask her for an inter-
view. She looked at me as if I were mad to think that she had
voted. In interviews of three different families (in which there
were no candidates), Narvans said that thev never discussed
the election either at home or work. The Russian-speaking
population accepted the election without protest. but they were
not much involved in the electoral process either.

The council’s first job, by electoral law. was to choose 1ts
chairman from among the elected representatives. Here the
weak parrv structures became guite evident. in Narva, Anatoly
Paal. who came from the partv with the weakest showing.
became chairman. In Narva-Joesuu. Pavel Grigoriev. whose
partv won nine out of the 13 seats, won the vote for chairman
bva vote of seven tosix. Clearly, while it was important torun
as a member of a list. there were no incentives to follow partv
leadership once elected.

Following the electoral law. the council is entrusted wich
the election of the town’s mavor. Because of the language
requirement, potential mavors were even more scarce than
potential candidates tor the council. A semi-itinerant group of
Estonians, with an interest in administration and some expo-
sure to the region, have declared themselves candidates tfor
mavor in more than onc northeastern cirv. In Narva. the first
ballot for mavor had five Estonians running. Onlv one wasa
resident of Narva. and he was so incompetent that he didn't
receive a vote. (The leading candidate missed a majority by
one vorte, and there will be a new race, possiblv with new
candidates). In Sillamae. the incumbent Russian-speaking
mavor who received citizenship for his service to the state was
elected. but, since he speaks only rudimentary Estonian. the
Estonian Riigikogu needs to review the legitimacy of his elec-
tion. In any event. one important lesson learned from this
process is that it will be easy to grasp local political power in the
future for those Russian speakers who become competent speak-
ers of Estonian.

Despite the indignitv of these towns being forced to choose
their own (in the words of one of mv intormants) “colonial
officers,” and the ironv that virtuallv the onlv Russians who
can run for office are those hand-picked bv Estonian leaders for
their lovalty to the state, all five towns have remained quies-

cent. From the point of view of building an Estonian state in
arcas that are largelv Russian i nationalitv. the 1993 local
clections appear to be an unusual success. Local councils and
mavors completelv loval to Estonian state power are virtually
allin place.

Conclusions

The quasiconstitutional Julv and October elections of 1993 in
northeast Estonia were surprising on manv levels. and these
surprises suggest three related conclusions.

First. the structurai situation of the “unexpected diaspora”
cannot 1tself tell us much about how Russians will integrate
into the political framework of their new homelands. The July
days had many people in Europe fearing another Bosnia: and
the European Council of Security and Cooperation set up of-
fices in Estonia in an attempt to help defuse such a time bomb.
But the mission quickly learned that people were neither ex-
pecting communal war nor protecting themnselves from aggres-
sion intiated bv the other side. And the framework of living
together 1n peace clearlv induced high levels of inter-nationai-
itv poiitical alliances that would not have occurred if there
were an expectation of imminent violence.

Second. local election laws have induced a moderately
high level of inter-nationalitv electoral cooperation, especially
with Russian initatives. Mixed lists did not. in themselves,
bring success. but being a member of such a list did not lead to
anv electoral harm. While these lists have not become institu-
tionalized as parties. thev have provided a further framework
for inter-nationality cooperation. Ironically, results that have
often been heralded as the result of consociational designs were
reached here through means that were highlv discriminatorv
Against a national minority group.

Third. Russian speakers know that in the rormative pe-
riod of their republic. when foundational laws are being passed.
thev remain withouta vote in national ¢lections and withouta
chance to run as candidates in local contests. Bv 2001, virtually
all Russians who remain in Estonia will be eligible for citizen-
ship. New political entrepreneurs will have lictle trouble in
cxploiting the feelings of humiliation that are now being shaped
nto memories. and to seek basic changes in the framework of
Estonian politics. Fears of becoming a minoritv in their “own”
homeland could lead to a hostile Estonian response to such a
challenge. And so. while the 1993 elections were peaceful and
successtul from the point ot view of the Estonian state. darker
clouds remain on the horizon.

David D. Laitin is the William R. Kenan, Jr, Professor in the Depart-
ment of Political Science and the College and Director of the Center for
the Study of Politics. History and Culture at the University of Chicago.
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Why the Russian Public Will Support Reform
Inga Mikhailovskaya

Russia is passing through an era without precedent. No sur-
prise that the predictions of political scientists and sociologists
relving on past experience have proved unitormly off target.
The singularity of this stage of Russian historv 1s characterized
bv the following features.

Decay and double standards

The totalitarian regime in our country lasted longer than anv
comparable regime, and it achieved a greater degree ot domina-
tion than elsewhere over all aspects of societv. Bv eradicating
private propertv and smashing Russia’s emerging civil society,
the Soviet state obrained absolute command over the life and
death of each of its subjects. Communist ideology was
drummed into people’s minds as a guasi-religion. Acceptance
of this ideotogv was bolstered by the argument that the svstem
was “the sociaist choice of our fathers and grandtathers” and
was not “imported with foreign bavonets.”

The ideology that camouflaged and reinforced the anu-
human nature of the regime, it should be said, possessed a
certain attraction. Ithelped people form psvchological defenses
to cope with the grueling demands of dailv life. Yet the radical
divergence berween the ideology's myths and objective realiry
led to double standards and hvpocrisy in matters of ethics. not
to mention serious deformations in the legal svstem. In many
cases, for instance, the actual practice of law-entorcementagen-
cies, including the courts, did not correspond to statutory law.

By seizing monopoly ownership of property. the state made
professional organizations and social groups completely depen-
dent on the authorities and deprived them of anv opportunuties
tor ettectively asserting their rights. Social and volitical groups
relied on. and competed for. benetits provided bv the state. and
for the chance to participate—legally or illegally —in the distri-
bution of such benefits.

As societv disintegrated and became atomized. and as the
economy was progressively deprived of market stimuli, the
government resorted to extralegal measures (including such
contrivances as the shadow economv) to keep the system tunc-
tioning. Such expedients made itimpossible to sateguard against
arbitrary acts. In detending their interests, people preferred o
appeal to Communist Partv organs. rather than to the courts.
rightly regarding the former as the primary locus of authoritv,

But public recognition of the overriding force of parev
decisions distorted the understanding of law and law entorce-
ment agencies. Departmental regulations, which often contra-
dicted published statutes and turned them into dead letters.
served as an alternative to daily intervention by the party in
controlling the work of law-enforcement agencies.

The existence of parallel worlds (the world of written law

and the world of actual rules of conduct) blurred the line be-
cween lawful and unlawtul behavior. depreciated knowledge
of the law. and broke the link berween law and moraliry.

This dichotomy berween theory and practice, one might
say, gave the regime the flexibilitv it needed to survive. Butas
the regime became increasinglv decrepit, ecological niches
opened up where people could function in relative indepen-
dence from the state without directlv clashing with the law.

The organization of “socialist” societv, as is well known,
seriously restricted social mobility and the significance of indi-
vidual merit while maximizing the importance of social status.
This dispensation created perverse incentives. deforming the
standard for successful adapration. distorting the value svstem,
and replacing authentic creative ininative with the prerense of
hectic acuviry. It produced widespread psvchological discom-
rort bv contradicting the normal person’s need to feel that his
work is rational and usetul. A svstem of faise consciousness
helped to reiieve this distress and assisted in role-playing. Of
course, for some people in certain professions (e.g., specialists in
Marxism-Leninism) and social groups (e.g., party apparatchiks),
it became an inveterate wav of thinking.

For political and ideological reasons and because of the
authorities” hostile atticude toward sociology and political sci-
ence, academic research did not deal with the features of the
Soviet regime surveved above. This intellectual lacuna helps
explain the erratic and sometimes bewildered behavior of our
“power structures” during the era of perestroika. Paradoxicaily,
if objective studies fiad been available in 1985, the retormers
might have realized that thev were actuallv destroving the
svstemn thev wished onlv torepair. which probablv wouid have
led them to abandon their reform program.

Reflections on the data

The collapse of the established order was swiftand unexpected
(although historically logical). The overthrow of the official
svstem of values came tirst. The people, bereft of propertv and
power. nevertheless acquired freedom of expression. Glasnost
destroved the regime’s ideological underpinning, which had
alreadv been shaken by the decanonization of Stalin and the
bloodless removal of Khrushchev, whose unprecedented sur-
vival in retirement severed the previous link between the
political status of the “chosen leader” and his phvsical existence.

The curtailment of censorship and the extinction of fear of
persecution allowed peopie to express openly their true feel-
ings about the Soviet regime. Meanwhile, media revelations
concerning the state of the economv, the environment. and so
forth, excited public opinion. The media’s approach became
just the opposite ot what it had been when ideological consider-
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ations were paramount. Earlier. the real state or attairs had
been distorted bevond all recognition in a tavorable direction.
Now. the media concentrates 1ts attention aimost exclusiveiv
on negative aspects of our lives, and the press has become a
battleground tor opposing political forces. which otten deliber-
ately exaggerate our ditficulties.

The demise of Communist ideology did not lead to a com-
plete replacement of the svstem. The absence of private prop-
ertv and of the horizonral structures of civil societv inhibited
the creation of democratic institutions. Nevertheless. a start
was made on government reorganization and. as it progressed.
the paradoxes of post-totalitarianism became evident.

Because of still-persisung Communist Parctv influence on
the nomination ot deputies not to menton the democratic
movement's lack of experience. the parliamentarv elections of
March 1990 resulted in a Congress of Peoples' Deputies which
did not adeauatelv represent the opinions and the population
ot the Russian Federation. This. together with the peculiarities
of the Supreme Soviet as an msutution. allowed Russia’s hich-
est legislative bodv to become a rallving point tor various reac-
tionarv and anti-reform interest groups. All the tvpical Soviet
structures that still existed—in particular, the procuracv—also
served as instruments in the hands of anti-reformist forces.
Before the October events, the process of dratting new legisla-
tion had been turned into a struggle for power and monev
instead of becoming a means to regulate new economic and
political relations.

Changes in people’s mindsets accompanied the political
struggle and economic reform. More than legal prescriptions.
these changes in thinking will in the final analvsis determine
the behavior of most people. The most significant tactors at-
fecting the post-totalitarian Russian citzen's values and his eco-
nomic and poiitical behavior are: an individual's personal be-
liets and their stabilitv; anv change 1n an individual's social
status and the benefits he receives: an individual's protessional
experience and skill level: an individual’s abilitv to adapt to
changing circumstances. It will be worthwhile to review these
tactors separatelv. (Thev are interrelated. but thev exhibit a
significant degree of independence.)

Personal beliefs. During the tamous events of August 1991.
not a single person came out in support of the discarded Com-
munist symbols. Anti-Communist activists were united bv
their common hostilitv toward the existing regime, not by a
shared svstem of positive values. The sharp. at timesirreconcil-
able, disagreements that surtaced later among people who had
been on the same side of the August barricades demonstrate
this lack of cohesion. Nevertheless. a change in mass conscious-
ness did take place. This can be seen in the results of a survev
conducted in Russia in July 1993. (The Human Rights Project
Group, an independent polling company conducted the surveyv
among a representative sample of 3.000 adults in nine regions

of the Russian Federation.)

The majontv of those polied supported in principle the
privatization of state tactories. the buving and selling ot land
and guarantees ror freedom of speech. Almost half the respon-
dents, however. tavored guarantees or equal living standards.
indicating the retention of elements of the Sovier outlook.

Changes in status. Political and economic changes have, in
many instances, directly affected job status and benefits.
Changes in the status of a profession or occupation can be the
result of intrinsic causes (a lowering in the status of groups that
were previously key supporters of the regime) or accidental
causes (reduction in subsidies to basic science because of budget
constraints). Current status shifts are integrally connected to
movement toward a rational labor market and reflect the rela-
tion between society's demand for a particular service and the
supply of labor qualified to satistv this demand.

In addition to changes in personal income. status shifts
often provoke reappraisal of previouslv-accepted values in an
attempt to make sense or the current situation. The negative
psvchological consequences ot an abrupt drop in social status
can be overcome by other factors—the individual's acceptance
of new values and/or his success in adapting to changing condi-
tions and in finding new forms of self-realization.

Professional qualifications. As jobs in the government sector
are reduced—drastic cut-backs are inevitable—the level of an
emplovee's skills will become more significant. although supple-
mentarv advantages (personal connections, good relations with
management. etc.) will remain important. Because the same
amount ot work will have to be accomplished by fewer people,
those less skilled will face dismissal. Such people. even if they
insist that thev pertorm their jobs well. often teel insecure and
are terrified of change. This factor can be seen vividly in the
rolitical disaffection of people in the creative professions.

Adaprabifity.  The brutal regimentation of people’s lives
under a totalitarian regime, reintorced bv a mvthologized con-
sciousness, suppressed initiative and fostered irresponsibility
and dependence. On the other hand. the continual battle to
overcome the difficuldies of dailv life, the search for wavsaround
one's problems. and so forth. nourished people’s narural adap-
tive capacities. developing them at times to an unbelievable
level. The benefit to sociery ot an individual's creative adapta-
tion. of course, depends on the form it takes, which can range
from self-realization to criminal behavior.

The significance of the psvchological effects of political
and social change 1s that the division berween advocates and
opponents of reform runs vertically through social groups and
not horizontally (the “ruling” class against the “exploited”
classes). The proportion ot each social group that backs reform
varies. however, and the previouslv-mentioned survey sheds
some light on the political preterences of various groups.

Men display interest in politics. while women tend to be
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indifferent to political movements. A disproportionate num-
ber (49 percent) of those who support parties of a communist
orientation are elderlv, while democrats receive proportional
support trom all age groups. On the whole, vounger peopie are
less interested in politics than older people—the number ot
respondents who support no political partv talls from 82 per-
cent to 72 percent with advancing age. The democrats are
tavored by rwice as manv urban dwellers (12 percent) as rural
residents (5.8 percent).

Respondents with higher education give more support
(6.4 percent) to Communists than do other groups (the per-
centage of Communist supporters among groups with lesser
educational qualifications ranges from 2.7 percent to 4.8 per-
cent). This seeming anomalv is due to relativelv high levels of
education among military personnel and pensioners. Among
respondents with higher education is also found the highest
percentage (12.9 percent) of supporters of the democrats: other
percentages range from 4.3 percent among those with elemen-
tarv or incomplete high school educanon to 9.7 percent ot
those who have completed specialized high school education.

Among occupational groups, the Communists have the
least support among students (0.9 percent), entrepreneurs (1.5
percent) , tarmers (O percent), and blue-collar workers (3 per-
cent). Fourteen percent of pensioners favor the Communists,
and this represents 37 percent of the total number of respon-
dents with Communist sympathies. Democrats enjoy their
most impressive level of support among entrepreneurs (21.3
percent), farmers (17 percent), and white<ollar workers with
higher education (13.4 percent). Collective farm workers and
pensionersare the least supportive of democrats. Political inter-
est—that is, the percentage of those who support some political
party—is greatest among entrepreneurs (31 percent), farmers
(28 percent). office workers with higher education (27 per-
cent), and pensioners (25 percent). Political interest 1s lowest
(lessthan 16 percent of respondents) among students and work-
ers at government enterprises.

As per capita family income rises, support for the Commu-
nists falls from 5.3 percent to 2.4 percent, while support for
democrats rises from 8.6 percent to 17.6 percent.

Those who do not support anv party are spread evenly
through the income range. The survev shows, however, that
these politicallv inert respondents are substanuiailv closer in
their values to the democrats than to the Communists.

A number of factors previouslv inaccessible to sociological
analysis in our country now appear of prime importance. One
surprising finding is the ambiguous relationship between the
respondents’ politics and their views of rights. Supporters of
communism express the most dissatistaction with the human
rights situation. Members of democratic movements and their
supporters are the least dissatisfied. The overwhelming major-
ity of respondents (those who support no political party) ex-

pressed a degree of concern about the same as that of the demo-
crats.

Changesin the mentalitv of “Soviet man™ have apparently
occurred primarily in the field of politics and not in legal con-
sciousness. People displav little interest in the failure of law-
enforcement agencies and the courts to improve sateguards for
human rights, in the retention of archaic laws, or in the con-
tinuing dearth of possibilities for the effective defense of one’s
rights. Further. those who do take notice often react in an
inappropriate fashion. Indeed, there is reason to fear that vari-
ous stereotypes (crime can be combated only with severe re-
pression; unlawtful acts of the police are justified if thev lead to
apprehension of criminals; and so forth) persist and mav even
be gaining in popularicy.

One question asked by the survey was “Do vou believe
that the police should be able to use physical force in dealing
with a criminal even if such conduct is not permitted by law?”
The answers were as follows: ves, 25 percent: ves, but onlv in
excepuional cases. 34 percent: no. 21 percent: ditficult to an-
swer, 20 percent. While the notion of “exceptional cases” is
vague and can be interpreted in manyv wavs, it seems that less
than a quarter of all respondents categorically condemn a
policeman’s violation of the law. Furthermore, only 37 per-
cent of respondents would, in principle, assist the police; 24
percent would refuse to do so, and the rest found it “difficult to
answer.”

Earlier. a negative or indifferent attitude toward the law
arose primarilv because of the dichotomy between the theory
and practice of law entorcement. (For example, certain behav-
ior such as petty theft of state property became widespread and
virtually the norm even though punishable under the criminal
code.) Contempt for the law is fostered not onlv by the contra-
dictions contained in manv statutes. but also bv the impossibil-
itv of compliance with the laws. the impunitv of bureaucrats
who break them and a range of other factors.

The prevalence of crime also leads to a skeptical attitude
toward law as a safeguard for an individual’s interests. Publica-
tion of crime statistics, previously classified as state secrets, has
drastically changed the tenor of official statements. The no-
tion, drummed into the public for decades, that the country’s
crime rate was verv low was reversed overnight. Alarming
reports of a catastrophic growth in crime and waves of violence
engulfing societv became common. These reports. although
incomplete and unsystematic, have inevitably increased people’s
tears for their phyvsical saferv. This anxiery and sense of vulner-
abilitv inhibit the development of a democratic legal conscious-
ness, and thev provoke calls for an adequate response to the
crime problem. Society's continuing alienation from the law
and its enforcement reflects the citizenrv's dim view of the
protection of human and civil rights provided bv the govern-
ment.
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According to the survev. only 3 percent of respondents
were completeiv satistied wich the level of human rights pro-
rection: 20 percent were somewhat satistied: 53 percent were
dissatistied: ana 23 percent tound it “difticult to answer.” As
alreadv noted. dissatistaction was most pronounced among
Communist supporters (71 percent) and least evident among
democrats (48 percent). Those inditferent to political parties
registered the highest percentage (27 percent) of uncertaintv.
Apparently, for this group (the largest in the survev sample)
the issue of human rights is of little interest. which savs some-
thing about the development of their legal consciousness. Such
indifference to iegal sateguards atfecting their own rights can
be explained primarily by a lack of faith in the government.
Onlv 11 percent of all respondents believe that there is a real
possibilitv of securing human rights: and 35 percent found it
“ditficulc to answer.”

Retorm of the justice svstem 1s a complex undertaking
that requires more than just the passage of new iegislation,
Legal traiing nas to be rerormed. as does the secondarv school
curricuium.  The sore poues ot the justice svstem must be
wdenutied and priorities assigned tor remedial action. The or-
der in which problems are attacked is imporrant because the
initial steps must win public support or at least attract public
atrention.

Unfortunatelv. the Supreme Soviet's passage two vears
ago of the quite radical “Conception of Judicial Reform” did
not lead to tangible results. Moreover. manv subsequent laws
have not incorporated its provisions and in some cases have
directlv contradicted them. Democranc laws which were passed
earlier were later amended or repealed bv the Russian legisla-
ture before it was dissolved. For example the 1992 Law on the
Status of the Courts in the Russian Federanion was amended in
1993 m a wav rnat undermines the principie of tenure for
judges {onc of the rew successtul democratc retorms ot the
Judicial svstem) and thus retards the rormaton ot a new out-
look in the judiciarv. Amendments to this law stipulate that
the initial term tor newliv-appointed district and cicv courtjudges
(the most numerous category of judges) will be five vears. Only
the second appointment to oftice (atter the inicial five-vear
term) will be for life. Potenuial negative consequences of this
amendment. the future of which is now uncertain, would in-
clude:

- The currentjudicial corps. selected and trained by the former
regime, 1s far from idcal and it will relv on past and now nap-
propriate criteria to decide on the reappointment of voung
Judges:

- Judges appointed toa five-vear term will immediately tace a
dilemma: cither act according to their convicuons. risking
their chances tor reappointment. or accept the existing stan-
dards of protessional behavior:

- Since the final step in judicial appointment is confirmation

bv the appropriate legislative bodyv. the judge's career will de-
pend on the political orientation of the assemblv. which mav
chanee radicallv in composition.

The example ot the law on judicial tenure shows that
reform o legal institutions will be durable onlv if the legisla-
wure is firmly committed to a real. and not merelv rhetorical,
program to replace the tortalitarian model of justice with an
authentically democratic one. Absent the necessary political
and economic toundations for change, the introduction of demo-
cratic insticutions, even those well-tested by the experience of
other countries, can vield a result directlv contrary to the one
andcipated. Thus. the creation of a Consttutional Court did
not enhance societv’s respect for the judiciarv. On the con-
trarv. instead of becoming a mediator and using the law to
resolve contlicts between the legislature and the execurive, the
Constitutional Court became an active participant in the po-
litical battle. aligning itseif with the opponents of reform. That
might weil have been expected since the Court was tormed
betore adoption ot a new constitution. [t was bound to oppose
reform to the extent that the old svstem was preserved in the
provisions ot the Russian Constitution then in force.

Where we go from here

The above considerations suggest the following conclusions
regarding political trends in Russia and the means to promote
legal reform. Public sentiment will sustain a program of democratic
reforms in Russia. This thesis is based on the following observa-
tions: Support in the neighborhood of 10 percent of the active
population is sutficient for the effective functioning of govern-
menct. The sociai base (9.7 percent of respondents to the 1993
survey) that acuvelv supports democratic nstitutions meets
this criterion: the majority of the population has become
depoliticized. which augurs well for social stabilitv: sociological
research shows that the silent majoritv is more svmpathetic to
democratic ideas than to reactionary ideas: the opponents of
retorm are largely the most conservative and backward part of
socierv (pensioners. villagers, etc.). whereas democrats find
greater support among the more energetic social groups (entre-
preneurs. independent farmers, etc.).

The lack of legal protection for private propertv and of
judicial mechanisms to defend individual rights has inhibited
positive changes in people’s legal consciousness which, there-
tore. lags behind their political consciousness. Reform of the
legal svstem is greatly hampered bv the last legislature’s reac-
tionarv make-up and the rudimentary legal culture of socierv,
which regards the law as an instrument of repression rather
than a sateguard against abuse.

While the success of economic and political reform will be
the most important factor in overcoming the objective and
subjective difficulties delaving the reorganization of the legal
svstem. there are some specific actions that can expedite the
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planning and realization of this reorganization.

Information. There isa lack of information about the social
environment and functioning of law-enforcement agencies.
Such information is needed to torecast the social consequences
of proposed innovations and to evaluate the resuits achieved.
A systematic approach to legal reform is not possible withouta
proper data base; even if reforms are enacted, they are likely to
remain words on paper and won't influence actual court prac-
tice without a proper follow-up. Analysis of existing statistical
data and sociological research can fill many gaps in our knowl-
edge.

Education. Educational work can achieve positive resuits
only if itis conducted with an understanding of the stereorypes
currently prevailing in societv and the issues that have cap-
tured public attention. Education will be effective if it is tai-
lored to particular audiences, and these should include the tence-
sitters as well as the most backward groups. The main thingto
show 1s how the rule of law and democratic institutions will
promote each group’s particular interests.

Setung Priorities. The process of reforming justice in a post-
totalitarian state 1s complex. arduous, and protracted. Prob-
lems rain down on reformers 1n a chaotic tashion, and it is

theretore crucial to assign priorities to the various aspects of
reform. It is also necessary to pay serious attention to sequenc-
ing legislative, organizational, and other measures based on
their relative importance, on their realistic prospects for imple-
mentation and on the logical order for their implementation.
The “Conception of Judicial Retorm”™ can serve as a basis for
this task, but additional data and analysis are needed.

Monitoring. The effect of every measure adopted should be
tracked and its consequences assessed objectively. (This is par-
ticularly important in view of the exceptional difficulties and
unique conditions that Russia is now facing.) Changes in the
legal consciousness of the population in general and of lawmak-
ers in particular should be monitored. Also, the actions of
judges and law-enforcement agencies in penal policy and other
matters that can affect the course of legal reform must be closely
watched. In some instances, the necessarv data can be found in
existing reports; in other cases. sociological surveys or other
torms of information-gathering mav be required.

Translated by Catherine Fitzpatrick

Inga Mikhailovskaya is a Professor, PhD in Law, and Board Member,
The Russian-American Human Rights Group (non-government).

Retroactive Justice based on International Law: A Recent Decision by the Hungarian

Constitutional Court

Krisztina Morvar

A long and passionate debate over “retroactive justice” for espe-
cially serious crimes committed during the 1956 revolution is
now over. In October the Hungarian Constitutional Court
upheld the main part of the Act of Parliament on “Procedures
Concerning Certain Crimes Committed During the 1956
Revoluton.” In this article I compare the recent decision with
the well-known previous holding by the same court, in an
effort to contribute to an understanding of the policy implica-
tions of the case.

Commitment to “retroactive justice” has been identticed
with backward-looking, conservanve thinking by those who
have opposed the idea on purportedly “liberal” or “progressive”
grounds. They have argued that prosecution after almost torty
years cannot be anvthing other than political revenge. These
moral and political arguments have been supported by legal
ones, focusing on the new democracy's commitment to the

fundamental principles of the rule of law, including an abso-
lute prohibition of ex post facto laws.

“Conservatives” argue that murder and torture have al-
ways been serious offenses and that, as a consequence, refer-
ences to ex post facto law-making are wrong. Although homi-
cide as well as most other crimes are, indeed, subject to statutes
of limitation (maximum 20 years) under Hungarian law, this
rule should not be applied to cases in which state officials first
committed crimes and then blocked the machinery of criminal
justice. The legal institution of a statute of limitations pre-
sumes that the offenders and those in charge of law enforce-
ment do not beiong to the very same interest group (namely
the government). In communist dictatorships the party wielded
full control over the law, policing and prosecution. Therefore,
punishing top “comrades” for their sins was out of the question.
(Contrary to general beliefs, such control was not exercised in
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an entirelv informal wav. The chief prosecutor 1ssued written
“top secret” orders requesting all law entorcement bodies to get
approval of the Hungarian Socialist Workers partv before the
arrest or prosecution of communist officials on any grounds.
These "laws™ remained in eftect untii the late 1980s.)

Should there be no principle of law over and above the
positive laws, statutes ot limitations could always easily be
abused by dictatorships.

The existence of such a principle of law was presumed in
the case under discussion by the first as well as the last attempt
atlegislation. (Between the Zetenvi-Takacs Actand the Acton
Procedures Concerning Certain Crimes Committed During
the 1956 Revolution. Representanve Zsolt Zetenvi dratted an-
other law. which the Parliament passed. But it tailed constitu-
tional scrutinv. The Zetenvilaw is not analvzed in this artcle.)
The Zetenvi-Takacs Actof 1991 (named after its two drafters)
intended to change domestic law retroactivelv. while the later
dratt. bv contrast. was based on international law.

According to the Zetenvi Act. on the dav of the first demo-
cratic election ... the statute of limitations shall start again for
the criminal offenses commutted berween December 21, 1944,
and Mav 2. 1990 ... provided that the state's failure to prosecute
said offenses was due to political reasons.” (The expression
“political reasons” is an obvious reference to dictatorial parry
control over law entorcement.) The statute covered three cat-
egories of crime: treason. torture resulting in death, and mur-
der.

The act was enacted but never promuigated. The presi-
dent of the republic exercised his right to send the law to the
Consututional Court for “preventive norm control.” The court
declared the act unconstitutional on several grounds. including
the violation of rule-of-law principles and the vagueness of its
language. The decision emphasized that a state under the rule
of law cannor be created bv undermining the ruie ot law. The
certainev of the law based on tormai and objective principles is
more important than the necessarily parual and subjective jus-
tice. The main conclusion was the unacceptabilitv of re-start-
ing the period of limitation. The court’s decision was a tri-
umph for opponents of retroactve justice and a severe disap-
pointment tor those who hoped for the triumph of moral jus-
tice over the strict interpretation ot legalicy.

Many people thought that the ten justices were in fact
imposing their private political beliefs on the democratic ma-
jority by their activist interpretation of the rule-oflaw or
“Reichstaas” doctrine. In the new democracy the most damag-
ing side-effect of this belief was the widespread questioning ot
the whole existing establishment. including the rule of law and
judicial review of majoritarian decision-making. Ittook almost
two vears before the Constitutional Court regained 1ts reputa-
tion in the eves of the “challengers™ bv its second ruling on
retroactive justice.

Atter the shock caused bv the failure of the first attempt
the groups favoring “historical justice” began to consider new
options tor achieving their original aim ot prosecuting Com-
munist oftenders. The last draft changed the strategy and used
international law (as opposed to domestic law) as the means for
doing justice. In order to avoid vagueness, the draft also made
clear that it had the events of 1956 specificallv in mind.

The law was based on these multi-national treates: the
Geneva Conventions Relative to the Treatment of Civilians in
the Time of War and Relative to the Treatment of Prisoners of
War ot 1949 and the New York Convention on the Non-
Applicabilicy of Statutory Limitations to War Crimes and
Crimes Against Humanity of 1968. The documents were
humanitarian laws initiated bv the International Red Cross
and a convention of the United Nations General Assembly.

Although their titles do not indicate 1t clearly, the Geneva
Conventions were meant to be appiied in anv case of armed
coutlict and not just in declared wars berween states. Accord-
ing to the common articles of the conventions: "violence to lite
and person” and several other torms of wrongdoing are prohib-
ited also “in the case of armed contlict not of an international
character.”

The Geneva documents did not include any provisions
concerning limitations on the prosecution of these offenses.
Nevertheless, several states made laws concerning this point
and remroactively declared the absence of limitation on what
have been understood as “Nuremberg crimes.”

The UN Convention regulated the issue of limitation,
declaring that “no statutory limitation shail apply to several
categories of war crimes and crimes against humanity irrespec-
tive of the date of their commission.” This convention was
ratified bv Socialist and Third World states onlv. The reluc-
rance of other governments to accept it was probablv caused by
the lack of consensus over the actual scope of the vaguely de-
scribed international crimes. The ratirving states on the other
hand were obviously identifying crimes against humanicy with
the oppression of people by “imperialist” states and took the
document as a political statement reaffirming their ideological
commitment. In 1968 they could hardly imagine that this step
would ever backfire on them.

The final act of retroactive justice combined the provi-
sions of the Geneva Conventions and the New York Conven-
tion and thereby interpreted the most brutal episodes of the
1956 Revolution as war crimes and/or crimes against human-
itv. In addition, another crime category was smuggled in under
the same umbrella. The criminal responsibility of those who
called the Russian troops into the country during the revolu-
tion was based on a domestic law of 1945 which defined any
torm ot activity that might jeopardize the peace or the coopera-
tion between peoples after the war or had the potential of
causing international conflict as a war crime. The attempt to
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prosecute on the basis of this law was the onlv part of the act
which was struck down bv the Constitutional Courtatter Presi-
dent Goncz's motion for preventive norm control before pro-
muigation.

The rest of the law was upheld on the basis of the interpre-
tation of Article 7 of the consttution: “The legal svstem of
Hungarv shall respect the universally accepted rules of interna-
tional law. and shall ensure furthermore. the accord between
the obligations assumed under international and domestic law.”
The decision emphasized that the act in fact ensured the en-
torcement of “universally accepted rules of international law,”
part of which are the humanirarian principles expressed in the
Geneva Convention. Although those “universaliv accepred
rules” do not include the absence of a statute of limitation
covering war crimes and crimes against humanitv, Hungary
undertook the obligation to prosecute those crimes retroac-
tively by ranitving the New York resolution.

The Consuatutional Court did and did not exercise judicial
activism 1n 1ts scrutinv. It did in the sense that its reasoning
took a very straightforward position in the long-asting theo-
retical debate over the scope of international (criminal) law. It
interpreted the authoritv of the communitv of civilized nations
over state sovereignty n a broad sense. It resisted activism,
however, by favoring the will of the legislature. The possibility
of taking a narrower position in the interpretation of principles
on international law and its reiationship to domestic law was
obvious. A separation-of-powers argument—declaring that the
judiciary should interpret existing norms of criminal law rather

than the legislature doing so—would be easy to defend. Striking
down the law on the basis of its vagueness (which is an obvious
result of the vagueness of international law itself) was also an
option available.

Self-restraint in this context equaled wisdom. By striking
down the legislative intent twice but upholding the same politi-
cal decision (which might or might not be wise itself) when it
was put into a different framework, the court conformed to the
constitution and therebv proved its political neutralitv and genu-
ine commitment to constitutionalism, including the protection
of human rights. An important side<ttect ot the decisions was
the ciearer understanding of the notions of the rule of law and
of judicial review as valuable safeguards in a democratic soci-
ety.

These davs in Eastern Europe such an improved public
understanding mayv eventuailv provide a valuable means of
survival. Contrarv to the backward-looking label. the recent
decision of the Hungarian Constitutional Court is in fact for-
ward-looking. By recognizing and legalizing the principle that
shooting into a crowd of innocent people, torturing political
enemies and brutal violence bv dictatorial governments can
never be justified and that punishment for such sins cannot
hinge on the will of the dictator. the court has made an impor-
tant contribution to a developing body of law which may help
protect future victims of future potential dictators.

Krisztina Morvai is Assistant Prq/éssor ofLaw at the Eotvos Lorand
University Law School in Budapest.

Extraconstitutional Developments in the Republic of Croatia

Branko Smerdel

On October 15 and 16, 1993, the ruling party—the Croatian
Democratic Community (CDC)—heid its general convention
in Zagreb, the first such gathering since February 1990 when,
on the eve of the first free elections, the CDC had presented
itself and its program to the Croatian public.

The main priorities of Croatian politics, as publiclv an-
nounced at the convention, were as follows: (1) the reintegra-
tion of all Croatian territories occupied by resurgent Serbs who
have support from the rump federation called “Yugosiavia:™
(2) economic recovery to lav the foundations for rapid eco-
nomic development; (3) strengthening of law and order to
promote the development of the rule of law.

In the beginning of October. the Croatian government
sought to advance toward achievement of its first objective by
agreeing to extend the mandate of United Nations protective
forces for six months, according to Resolution 871 of the Secu-

ritv Council. This document confirms once again the sover-
eigntv of Croatia over all its territory but requires that the
Croatian government not undertake anv turther military ac-
tion to assert its sovereignty. The policy of the Croatian au-
thorities. as expressed in numerous statements by top officials,
inciuding the president of the republic. remains that the occu-
pied territories have to be reintegrated by peacetul means with
the support of the international communitv. But. in case such
methods prove fruitiess, other means, including milicary ac-
tion. are not to be excluded. The unanimousacceptance of the
resolution by the Security Council, which strengthened the
mandate of the peacekeeping forces. has been presented as a
great accomplishment of Croatian diplomacv, but its enforce-
ment stili depends on voluntary agreement bv the insurgent
local Serbs.

In furtherance of the second objective, the government of
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Prime Minister Nikica Valentic launched at the beginning or
October. with the assistance of the National Bank. a package or
fiscal measures designed to curb inflation. which has been run-
mng at over 30 percent throughout the vear. The excnange
rate tor hard currencies had been tixed after a 20 percent de-
valuation. and citizens were permitted to buv hard currencies
only in authorized banks. The printing of monev has been
severelv checked, and wages in the public sector have been
frozen. In order to beat inflationary expectations. the govern-
ment had reduced the prices of electricicy and gasoline bv 5
percent after a long period of regular monthly increases of 30
percent or more. Also considerable cuts in the whole public
sector, with the exception of defense. have been proclaimed.
Valentic has strong support trom all opposition parties. trade
unions and the general public. During the month of October.
the tightened supply of dinars has brought down the exchange
rate for the German mark by 20 percent. and intlation is ex-
pected to be reduced to less than 15 percent in October. and to
less than 10 percent in the tollowing months. But the depury
in charge of the economy Borislav Skegro. deemed a principal
author of the program. warned that long-term ettects would
decisively depend on expected support trom the International
Monetary Fund, which is hoped for in January 1994. Unul
now, Croatia has received no financial assistance from abroad
to help support over 500 thousand refugees and displaced per-
sons.

Toward the third objective a number of measures aimed
at strengthening law and order have been undertaken. includ-
ing a spectacular police raid against contraband. gun-running,
illegal trading, and the brothels which had recentlv sprouted
up n a great number of cities. Action against war protiteers.
and those who had taken illegal advantage in the process or
wild privatization has been promised again. and a review ot all
privatizaton is underwav.

The political scene. however. remains turbulent. At the
CDC general convention, a clash berween rwo competing tac-
tions occurred despite a previous agreement to avoid contflict.
Tudjman mediated in the contlict. He demanded that the
leaders of both factions (some of them tormerly his closest

associates and even rounders ot his partv) withdraw their can-
didacies ror the party presidency. Ainong those torced to with-
draw were depury Prime Minister Vladimir Scks. who enjovs
support trom the radicals. and the House ot Counties, chair-
man josip Manolic. a leader of the moderates. The convention
endorsed their demand by elecune the people whose main
political ortentation is lovaity to the president. Dr. jure Radic
has become general secretarv of the partv while maintaining
his position as director of the president’s office.

In the secret ballot tor party chairman. Tudiman won
1332 out of 1734 votes. running against the educarion minis-
ter. Vesna Girardi-Jurkic. a politician ot verv modest standing
whose candidacy had been advanced purelv to give a demo-
cratic patina to the election. As some commenrartors have al-
readv pomted out. the 20 percent of vortes that went to this
candidate indicates significant opposition to Tudiman within
partv ranks.

Difterences within the CDC connnue to manitest them-

selves. Branimir Glavas. a head of the Slavonija and Baranja
countv. one of the most visible radicals. said in an interview
that the destruction of “a managerial faction™ has been planned
atthe convenuon and that this task would be completed at the
next convention. On the other side. Franio Greguric, a tormer
prime minister and one of the leading moderates. believes that
“a coup against Tudjman™ was attempted at the convention.
But Tudjman has strengthened his position as final arbiter
within the partv as well as in the government, and even the
honorific “Pater patriae™ was used to extol him at the conven-
ton.
The opposition continues to appear extraordinarilv weak and
contused. At the October 5 session of the Sabor (Parliament).
the Liberals invited the opposition to waik outin protest against
an alleged disregard for pariiamentarv ruies bv the chairman.
Bur oniv three members trom regionai parties accepted this
challenge. On October 26, even thev declared their intention
to return.

Branko Smerdel is Professor of Constimtional Law at Zagreb Law
School
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Powers and political styles of the East European Presidents; interviews with Walesa, Jaruzeiski, and fliescu.

A Forum on Presidential Powers

The Postcommunist Presidency

Stephen Holmes

Presidents in Eastern Europe and the ex-USSR run the
gamut from bosses to go-betweens. from tormidable near-
dictators who can rule by decree to negligible near-figure-
heads stripped to all but “the handshake powers.” When
we cast our gaze across the region, then, we are struck by
diversity first of all. But certain broader patterns have
also come to light. We can begin to make out the general
physiognomy of the postcommunist presidency if we ask
a number of specific questions from a comparative per-
What were the causes in 1990 or 1991, and
what are the consequences now, of the institutional

spective.

choices entrenched throughout the region in constitu-
tional law? Why did half of the countries monitored by
the EECR choose indirect elections for the presidency
while the other half chose direct elections? And how has
this absolutelv crucial choice shaped the stvle of political
contestation in each countrv? How can we explain. in
particular, the relative strength of the presidency in Po-
land and 1ts relative weakness in Hungary or the Czech
Republic? Is the mode of election the main factor? How
does an popularly elected head of state affect democratic
control of the military, the securitv services. and the bu-
reaucracy? And whatrole do presidents, however elected,
play in two crucial areas: economic reform and de-com-
munization campaigns?

The articles published in this symposium—including
our exclusive interviews with Lech Walesa, Wojciech
Jaruzelski, and Ion Iliescu—are meant to address these
and related questions. Particularly interesting are the
other sources of power of the postcommunist presidents.
beyond, that is. their constitutionally enumerated rights.
Both Cass Sunstein and Lawrence Lessig, in their contri-

butions to the symposium. use the American example to
explain why, and under what conditions. constitutional-
ism 1s compatible with de facro presidential powers that
exceed competencies textually prescribed. One lesson of
these two arricles for students of postcommunist constitu-
tionalism might be formulated as follows. Traditions of
strong uni-personal leadership or the strains of an ongo-
ing crisis can lend a president more power than he would
receive from the constitutional text alone. And there is
nothing necessarily contrary to the spirit of constitution-
alism about that. It is perfectly normal, too, that informal
resources help determine the real powers of a sitting presi-
dent: a well-organized staff, a strategic use of appoint-
ment powers to build up a dense network of collabora-
tors. sheer popularitv and access to the media, agilitv at
plaving off some parties against the others. personal in-
volvement in negotiating cabinet coalitions. and the abil-
ity to bully Parliament bv threatening convincingly to
“appeal to the street.” And, ot course, the power of the
presidentalso depends upon the relative strength or weak-
ness of rival branches of power. Where legislatures are
fragmented, coalition cabinets are unstable, and courts
are inexperienced. even a modestly powerful president
can wield decisive influence.

The relation berween Vaclav Havel and Vaclav Klaus
in the Czech Republic, touched upon by Vojtech Cepl
and Mark Gillis below. recalls Walter Bagehot's classic
commentary on the difference berween the British mon-
arch and the PM: the former is the object of public affect
and reverence. while the latter is a cool technocrat. per-
forming a multitude of operations that few ordinary citi-
zens completely understand. Whether directly or indi-
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rectly elected. in fact, al postcommunist presidents seem
to play some sort ot svmbolic role. That Arpad Goncz,
like Havel, 1s a writer and a nonpolitician 1s definitely a
political asset, as Andras Mink explains. Signiticantly,
Havel. Goncz and Walesa all spent time in jail under the
old regime. Thus, all three svmbolize the courage and
decency of anticommunist dissidents. Untainted by com-
plicity with the tormer svstem. thev make visible their
countries’ break with the past and the founding ot a new
democracy. (When members of the former apparat have
acceded to the presidency—such as Milan Kucan in
Slovenia or Leonid Kravchuk in Ukraine—thev otten rep-
resent the break with a hated federation, rather than the
break with communism.) Presidents also symbolize the
unitv ot the nation. of course. This isan especiallv impor-
tant tunction when Parliament tends to reproduce seem-
mgly irreconciliable sociai contlicts. The success ot these
presidents at representing national unity, rather than a
partial constituency, along with their reilance on per-
sonal charisma rather than ideological principles, mayv
have at least one negative side-ettect, however. It may
help explain the widely lamented inabilicy of
postcommunist presidents to create political parties ot
their own (something thart directly elected and re-eligible
presidents have a large incentive to do).

A separate and historicallv concrete narrative must
be told about the shaping of the presidency in every coun-
trv ot the region. But, as Jon Elster's article below makes
clear. bargaining about constitutional design 1n periods of
rapid and uncontrollable change aiso tends to produce
some unitorm results. The presidency tailored speciti-
cally tor one man (Jaruzelski, Poszgay, Mladenov) usu-
ally ends up being occupied by another (Walesa, Goncz,
Zhelev). To explain why direct or indirect modes of
election were originally chosen, we should probably look
first to the expectations of the various dratters about what
party or coalition would control the assembly atter the
next election. In this case, direct elections might repre-
senta victorv by. or concession to, a faction that evervone
then believed had a greater chance to garner a majority
among the electorate at large than to patch together a
coalition in a postcommunist parliament.

And another broad pattern also strikes the eve.
Parliamentarism has made no inroads in the ex-USSR,
except for the Baltic states. while tull-fledged
presidentialism has found no takers in Eastern Europe.

except in the ex-Yugoslavia. (The unclassifiable Belarus
case 15 analvzed by Alexander Lukashuk below.) This
regional clustering of rival constitutional modelsalso needs
It suggests that insticutional choices
were actually made under some set of larger constraints,

to be explained.

perhaps invisible to the constitutional bargainers them-
selves. What factors may explain regional clustering,
besides the influence of West European models in East-
ern Europe and the strategic calculations of Gorbachev
and Yeltsin in Russia?

Economic, legal, and administrative reform of un-
precedented proportions requires a certain concentration
of political power. Under conditions where most voters
identify with two or three well-disciplined parrties,
parhiamentarism can produce an exceptionallv strong ex-
ecutive. such as Thatcher. wno might be capable of un-
derraking such a Herculean series of retorms. Although
there are no streamlined party svstems anvwhere in the
region, chances for party consolidation are much higher,
say, in Poland and Hungary than in Russia and Ukraine.
The former two countries, as a consequence, have a bet-
ter chance than do the latter two of producing a strong
executive via a parliamentary system. Given the crying
need for a strong executive to manage reform, therefore,
it is no surprise that presidentialism has racked up greater
successes as we move eastward where party systems are
inchoate at best. Strong presidencies, we might predict,
will emerge where society is not well-organized enough
to produce through elections a parliament that. in turn. is
coherent enough to support a single-minded government
capable of raking tough economic and other decisions.
Thisis not todeny that strong presidents, elected by popu-
lar sutfrage, may well turn into dicrators, on the
Bonapartist model. Itis simply tosav thatlegiimacy and
effectiveness cannot be combined by parliamentary sys-
tems under conditions of massively tragmented party poli-
tics. The situation is even more dire in countries where
state borders are contested and the question of who is a
member of the community remains unresolved. The
turn to presidentialism. reluctanc or eager, may be inevi-
table under such conditions. One lesson here is that pro-
visional constitutions, making it possible to change gears
down the road, may have special virtues in postcommunist
systems (see my article on constitutional postponement
in EECR, Winter 1993). Atthe verv least, constitutions
should not nail into place strong presidental powers that
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mav become obsolete once fundamental preconditions of
state sovereignty have at last been established and a stream-
lined partv svstem begins to crvstallize (as it is doing, sav,
in Poland todav).

Students of alternative models of democracv. includ-
ing Fred Riggs, have gathered impressive evidence dem-
onstrating that, among new democracies. the survival
rate of presidential regimes is considerably lower than
the survival rate of parliamentarv regimes. But this evi-
dence, even if it holds up, cannot be used to prove the
inherent deficiencv of presidentialism. For countries fac-
ing acute crises are likely to reach out tor a strong leader
in the first place. while countries whose problems appear
more easilv manageable are likelv to choose
parliamentarism. (Parliamentarism in a multiparrv svs-
tem with coalition cabinets mav have the subtle advan-
tage, trom the gun-shv politician’s viewpoint. ot being a
form of organized irresponsibility. making it difficult to
decide who should be blamed for which mistake.) Sothe
poor record of presidentialism, outside the U.S., mav re-
flect underlving social problems. not the institutional
weaknesses of a separation-of-powers presidency in itseif.

When presidents are directlv elected. their implied
powers are notoriouslv difficult to constitutionalize.
Democratic legislatures frequentlv make broad delega-
tions of foreign-policv powers to the president. The ratio-
nale behind such a broad delegation is simple. The stew-
ard of the national interest in a dangerous international
environment should not be hamstrung bv rules that pre-
vent timelv responses to emergencies. Enemies donotact
according to rules. The official charged with repelling
sudden attacks and responding to unscrupulous enemies
must have similar discretion. In other words. the 1rre-
pressible need for bold and impromtu reactions to toreign
threats requires the assignment of an inherently danger-
ous prerogative power to the executive, to the president
therefore in a presidential svstem. While it is a tool easv
and tempting to misuse, secrecv is sometimes essential in
dealing with foreign powers: and every constitutional
democracy must concentrate into a few hands the hard-
to-monitor right to decide when it is justitied.

So, presidential powers are inherentlv dangerous.
Our sense of peril is increased when we realize that, as
General Jaruzelski remarks in his interview below. "the
presidential svstem is a kind of lotterv and to a great
extent depends on the personal charactristics of the man

clected.” The most articulate and svstematic warnings
against the dangers of the presidential model of democ-
racv have been formulated bv Juan Linz. in his new vol-
ume. The Failure or Presidentialism (John Hopkins Univer-
sitv Press, 1994). Roughly speaking, Linz makes the fol-
lowing six arguments. First. presidentialism is a winner-
take-all svstem. handing executive authoritv over to a
single party, potentiallv excluding the losers from any
influence on crucial public decisions and turning them
into spoilers. Second. presidentialism requires fixed-cal-
endar elections, which deprives the system of useful flex-
ibilitv—a politicallv or personallv weakened PM can be
ousted in mid-term. while a president in the same condi-
tion must lamelyv serve out his prescribed tenure. Third,
the succession mechanismin presidential svstems is poorlv
designed and likelv to drop power into the lap of an
unprepared and electorallv illegitimate vice president.
Fourth. the sense of being elected by the entire electorate.
rather than by a partial constituency, mayv feed the om-
nipotence fantasies of the president, mav tuel his sense
that he alone (like de Gaulle) has a right to speak for the
nation. and mav encourage him to bv-pass the assembly
in case of contlict. Such an executive, who does not fear
being unseated in mid-term. is also more likelv to lash out
impatiently and perhaps illegally in the face of inevitable
frustrations. (A prime minister. by contrast, knows from
dailv experience that he holds oftice on the suffrance of
his colleagues. learns the art of compromise. and swal-
lows defeat as an ordinarv event.) Fifth, presidentialism
tempts candidates into making untulfillable promises and
mav even produce dangerous delusions that the leader is
a savior among the electorate. And sixth, presidentialism
makes it likelv that two democratically elected bodies
(the president and the assembly) will come into conflict
without providing anv institutional means for resolving
such contflicts democraticallv. According to Linz, such
stalemates will tend to discredit the democratic formula
itself. and even suggest to the public that elections are not
an effective method for creating a government capable of
acting in a coherent wav.

Taken together. these arguments seem to me quite
powerful. although the dangers of presidentialism surely
varv according to the intensity and kind of social contlict
a political svstem has to manage. The absence in the
United States of class war and communist-affiliated in-
surgency has undoubtedlv made it easier to maintain a
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stable burt divided government in this country than. tor
instance. in Latin America. We still have noclear picture
of the social contlicts likelv to be tvpical of postcommu-
nist societies. As a result. we remain clueless about how
these specific contlicts (whatever thev turn out to be) will
atfect the relative merits of presidentialism and
parliamentarism. Thart is just another reason why everv
generalization we hazard about postcommunist
presidentialism must be exceprionallv tentatuve and open
to revision.

In anv case. while Linz's arguments are powerful,
thev are not necessarily decisive. Above all. thev do not
apply directlv to hvbrid presidential/parliamentary sys-
tems. where the president can exercise at least some im-
portant powers without the countersignature. such as we
find in Poland. A fairlv persuasive argument in tavor of
semi-presidentiaiism 1s not hard to deveiop. The dual
executive—which usuallv involves some degree ot consti-
tutional ambiguity concerning the relation berween presi-
dentand prime minister—looks like an especially flexible
instrument for dealing with some of the characreristc
problems of early postcommunist society. Notice first
that the weakness and disorganization of armies through-
out the region make the role of commander in chief (tem-
porarily) less dangerous in Eastern Europe than it might
be in Latin America. But what are the positive argu-
ments for semi-presidentialism? For one thing, open com-
petition for the presidency. mav provide a much berter
education in democracv than backstage bargaining abour
cabinet posts among parliamentary parties. And a charis-
matic president can also help overcome the apoliticism
seeminglv endemic to postcommunist societies. Parlia-
ments throughout the region are wracked by absentee-
ism and partisan squabbles. while governments charged
with privatizing massive stocks of state property will con-
tinue to siphon otf public funds and hand out patronage
illegally. The corruption scandals and demoralizing trac-
tiousness are not likelv to end any time soon. Asa result,
total alienation of the electorate from the institutions of
democracv, however dangerous, remains possible. A
popular president can be verv useful for sustaining some
public confidence in elected bodies. and combatting the
feeling, especiallv widespread among citizens who feel

harmed and left behind bv retorm. that thev are
unrepresented by the political elites. (It is also worth
noting that Walesa, Havel. and Goncz have all resisted
parliamentarv crusades tor de<communization and lus-
tration. All of them have publicly deplored the attempt
to re-open old wounds. This remarkable convergence
suggests another crucial function of the postcommunist
presidency. Throughout the region, the public is divided
between anticommunists and anti-anticommunists. For
good or ill. presidents—who represent the unity of the
nation rather than a parliamentarv majoritv—are trying
to focus their countrvmen on the immense challenges of
the future rather than on the unspeakable crimes of the
past.)

Finallv. where parliaments. courts. and civil society
arc all relativelv weak. there is a danger that
parliamentarism itself mayv produce an over-mighty ex-
ecutive. In this case. even an indirectlv elected president.
such as Goncz. can usefullv check the prime minister in
some circumstances. But the president in a dual execu-
tive system may support the PM as well as check him.
Walesa sometimes refers to the series of reform prime
ministers in Poland as replaceable “fenders.” They ad-
vance the economic reform, but must absorb the electoral
resentment this process inevitablv creates. While reform
cabinets come and go, the reform president—who keeps
safelv aloof from economic affairs—stavs in office, guar-
anteeing the continuitv of the reform process itself.
(French constitutionalists speak of the way a clever presi-
dent can use his prime minister as un fusible. from the
word for an electrical fuse that can be replaced once it is
burnt out.)  As the articles by Wikror Osiatynski and
Andrzej Rzeplinski make clear, this arrangement seems
to have worked remarkablv well so far in Poland. Butthe
jury is still out on the postcommunist presidency, in Po-
land and elsewhere. The object of comparative constitu-
tionalism. at this point. is not to pronounce a definitive
verdict. but simply to follow closely how this crucial inst-
tution, in its various manifestations. evolves in practice
now that its formal contours are more-or-less fixed on
paper. The interviews and articles published here repre-
sent a first step in this direction.
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WALESA

A Profile of President Lech Walesa
Wiktor Osiatynski

Lech Walesa has been President of Poland since Decem-
ber 1990. An electrician by profession, Walesa (born
1943) has always been a rebellious worker and was one
of the most active participants in the 1970 workers' dem-
onstrations in Gdansk. Ten vears later. he became the
leader of the strike at the Gdansk shipyard and. subse-
quently, the first leader of the Solidaritv Union. Interned
under martial law. he resisted a number of offers to coop-
erate made by the communists. In 1988, Walesa was the
main partner of General Kiszczak in preparing for the
Round Table Talks between government and opposi-
tion. After the elections in June 1989. which resulted in
an overwhelming psychological victory for the opposi-
tion, Walesa stayed in Gdansk as the leader of the recre-
ated Solidarity Union. In early 1990, under pressure
from members of the Union, Walesa became critical of
the cabinet and pressed for an “acceleration” of the pro-
cessof change. An important point on his agenda was the
replacement of General Wojciech Jaruzelski as president
of Poland. As a result of Walesa's criticism and actions,
the Solidarity Movement splitinto two groupings (ROAD
and Center Alliance) which later tormed the nuclei of
the major post-Solidarity parties. In the fall of 1990,
Walesa and Mazowiecki clashed in a fierce presidential
campaign. To the great surprise of ali Poles, Mazowiecki
was eliminated in the first round by Walesa and Stan
Tyminski, an obscure Canadian of Polish origin. In the
second round, Walesa won the presidency.

Aspresident, Walesa has used his powers much more
willingly than did his predecessor, General Jaruzelski.
He appointed as the new prime minister a relatively un-
known liberal from Gdansk. Jan Krzysztot Bielecki who,
in turn, retained Leszek Balcerowicz as a deputy prime
minister and continued bold economic reforms. Atter
the parliamentary elections of 1991, Walesa agreed to
the candidacy of Jan Olszewski for the post of prime
minister. Olszewski was a politician whom Walesa did

not like but who had won the support of a parliamentary
majoritv. The two ambitious men soon clashed, and
contlicts between the prime minister and the president
over their respective competencies in military, internal
security, and foreign affairs grew to the point of open
war. In June 1992, the minister of interior in the
Olszewski cabinet released a list of 64 suspected agents of
the communist secret police, which included top aides of
the president as well as Walesa himself. Walesa reacted
with a motion to the Sejm calling for an immediate vote
of no confidence in the government. He succeeded.

The president’s relations with the next cabinet led by
Hanna Suchocka were not so tense. In November 1992,
anew “Little Constitution” was adopted. It clarified some-
what the division of powers between president and cabi-
net. Nevertheless, accusations concerning Walesa’s at-
tempts to abuse presidential powers continued to be heard,
although now thev originated more often from the right-
wing opposition than from the governing coalition. In
the meantime. Walesa's popular support began to shrink
because manv workers started to blame the president for
unfulfilled promises and unmet expectations. The most
paradoxical development was the growing resentment
between Walesa and the Solidarity Trade Union. Fur-
ther evidence of changing societal attitudes toward Walesa
was the relative low support for the Non-Party Bloc to
Support Reform (NPBSR), a political movement created
by the president last summer at the beginning of the
electoral campaign. Although the NPBSR got into Par-
liament. it barely met the five-percent threshold.

President Walesa is too complex a person to permit
easy judgments and descriptions. A few things are clear,
however. His decisions are pretty erratic and escape easy
predictions. It seems to me that he makes major decisions
by himself, often to the surprise of his aides. On at least
two occasions, pending an important decision, a high offi-
cia] at the Presidential Chancellery regaled me with a
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series of arguments favoring the course of action Walesa
wasapparently aboutto choose. The president then went
on to decide the opposite. He listens to his advisors but. at
umes. he seems to know better. Moreover. there 1s no
clearly predictable pattern to his decisions: sometimes he
supports his apparent toes, while at other times he acts
against his supposed friends.

This unpredictability results in at least one visible
pattern in Walesa's politics: he does not retain his alli-
ances for long and most of his allies, sooner or later, clash
with the president. Three examples are Tadeusz
Mazowiecki and his group 1n 1990, Jaroslaw Kaczvnski
and the Center Alliance (tor which, in tact, the Presiden-
tal Chancellerv tormed an institutional base), and the
Solidarity Union.

Anotner clear pattern in Walesa's presidencv 1s his
commitment to economic and social retorms. Ona num-
ber or occastons he has protected retorms in moments of
crisis. First. atter the presidenual elections in 1990. when
he appointed Bielecki prime minister, Walesa not onlv
secured the continuation of market reforms but also cre-
ated out of nowhere a moderately strong liberal partv. In
June 1992. he acted swiftly to remove the government of
Jan Olszewski who subsequently evolved from a sup-
porter of market reforms in an increasingly populist and
nationalist direction. In the fall of 1992. Walesa accepted
the “Little Constitution™ despite the tact that it trustrated
his ambition to import the French model of semi-presi-
dential government: in return. he submuitted to Parlia-
ment the Bill of Rights which is the most tar-reacning
statement of liberal, market-oriented values ever proposed
in Poland. Next, in Mav 1993, Walesa decided to detend
the pro-retorm cabinet of Hanna Suchocka atter she failed
to win the parliament’s vote of confidence: the president
decided to dissolve Parliament and call new elections. A
tew davs later, he risked alienating a substantal number
ot older voters by vetoing the pensions bill which wouid
have caused a dangerous increase in the budget deticit.
Finallv, at the beginning ot the campaign, Walesa pre-
dicted the possible victory ot the postcommunist and
peasant parties. and called on all post-Solidarity parties to
form a common pro-reform bloc. When his cail went
unheeded. he created the NPBSR.

On the other hand, some of Walesa's decisions are
frightening to retform-oriented politicians. especially cer-
tain of his decisions in personnel matters. Democrats are

atraid of his attempts to strengthen an informal web of
chients througn which he might then control or improp-
erlv intluence state securitv torces and the media. Even
more appalling are some public statements ot the presi-
dent. like his recent announcement that he would not
hesitate to use the “Yeltsin option™ if the retorms in Po-
land are threatened by the new government. (This an-
nouncement was especiallv distressing because it was re-
peated on a pro-presidential television program on the
verv dav ot the bloodshed in Moscow.) Bv now. how-
ever. most politicians and observers are aware of the huge
gap between Walesa's words and his actions: he acts much
more reasonablv than he speaks.

Reflections on the interview

My recent three-nour conversation with President Walesa
helped me to understana him a bit better than [ had based
on a mere observation ot his actions. Even more reveal-
ing were the more than twentv hours spent with his
words while transcribing the interview, re-listening to
everv sentence. trving to discover in his words the
thoughts and intentions ot Lech Walesa. The following
are a handful ot extremelv subjective, and purely per-
sonal impressions developed on the basis of this experi-
ence.

I left Walesa impressed by his intelligence and genu-
ine honestv. I had interviewed manv top politicians in
Poland and in other countries. and I had a feeling that
Walesa was more intelligent than manv of the better
cducated peopie with whom I have talked. Of course. I
could think of some Polish politicians who seemed more
intelligent than Walesa. But, when I was leaving them. |
did not completelv trust whar thev had said. Walesa was
absolutelv natural and extremely open, and there was
nothing artificial or phonyv about him. I trusted him.

After the tirst tew minutes of uncertainty, Walesa
telt at ease talking. Perhaps he tound a listener rather
than an investigative reporter. telt sate. and went on. It
was notalwavs easv for me. He talks fast and it was easier
to listen to him than talk with him. He hardlv tolerated
interruptions. i.c.. he either continued talking over mv
question with a slightlv raised (but notaggressive) tone or
let me sav something but disregarded it and continued
with his storv. Similarlv. he apparentlv did not listen to
mv questions. But when he was tinished with what he
wanted to sav or describe. he otten came back to it: “Aha.
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vou also asked me about so and so...”

He tended not to answer my questions directlv. espe-
ciallv when thev were too abstract. He preterred to give
an example. usually from his own life experience or talk
about concrete practical steps he took or suggested. He
liked to introduce his responses with the words “as a
practitioner.” He cherishes most in himself his own life
experience. practical attitude, quick reflexes, and intu-
ition. There can be no doubt about his intuitive abilities.
Often, he interrupted mv questions. Strangely, almost
always he was right: his answers proved that he had intu-
iively grasped what I was driving at.

His language 1s peculiar. The gap berween what was
said and what can be written is wider than it is normallv.
I had to re-write manv of his thoughts. This is partly a
question of grammar, more often of the wav Walesa
talks: there are a lot of shortcuts. repeutions tor the sake
of emphasis. slang expressions. or phrases which have a
special meaning for him. (Most of those are untranslat-
able bur one example may be his eccentric use of the
word “classic” to mean rules of conduct.) However. he
seemns to be aware of this problem. does not pretend to be
a great speaker, and even talks openly about his lack of
educarion.

On the other hand. Walesa did not impress me with
his modesty. He talks a lotabout himself. He savs how he
did this or that. He proves how well he predicted various
developments. He likes to demonstrate that he was al-
wavs right. Such immodestv may result partlv from the
domination of the concrete over the abstract in his think-
ing. Itis easier for him to answer bv using himselt as an
example. In part. it mav retlect the fact that his predic-
tions have proven to be right more often than not. Inany
case, he seemed to me to have difficulaes acknowledg-
ing—and even noticing—his own mistakes. This incapac-
ity or unwillingness mav result from his striking abilitv to
see “the sunny side of the day” (and night). Even when
he loses, Walesa tries to learn a lesson. Very often he said
that something negative (for example, the “lustration”
scandal. the split of Solidaritv, the resuits of the last elec-
tions, and so forth) provided a much-needed lesson and
stimulus for growth. With this atticude. it is relatively
easv for him to perceive and present himself asa strategist
who can predict evervthing and who is alwavs prepared
for every turn of events. This, in turn, enhances the
perception of Walesa by others as an unhumble. ego-

driven individual who has no ability to admit defeats or
mustakes.

At times, moreover. he may think ot himself as a
providential man. One reason for this enlarged self-im-
age is his real talent to act swittlv in crises. displaved
repeatedlv since 1980. Another reason may be thatother
politicians tended to talk about him as it he were the very
embodiment of democracy, and to attribute to him the
powers of a great social force. When he talks abour eco-
nomics. he sounds as if he were the top manager of his
own factory, named “Poland.”

Sometimes Walesa makes it seem that the entire pro-
cess of societal transtormation is his personal task. When
[ listened to him, I had. at times, the impression that the
super-engineer of social change was talking. Similarly, he
has a shightlv paternalistic attitude toward his collabora-
tors. He tends to think that thev “owe™ him their career
and successes. When thev fail to acknowledge it—as thev
usuallv do—he feels bitter and betraved. although he does
not seem to harbor resentments.

Politics, for him, has alwavs been a mixture of cross-
word puzzle—at which he isa real master—and very per-
sonal struggle. He thinksabout politics less in the abstract
terms of historical processes and changes (although he
presented me with one of the most brilliant interpreta-
tions of the evolution of the communist svstem I have
ever heard). than in terms of personal contlicts, alliances.
manipulations, and intrigues. His wording retlects this
attitude: “to win”, “not to be conquered.” “not to be
beaten.” “victorious” are some of his most common ex-
pressions.

He likes to repeat that he preters fishing over politics.
and that he does not care about his own power. He mav
not. Nevertheless, politics and political games are his
nature. He likes playing these games, and I doubt if he
could stay still for long without some kind of politicking,
This does not mean that he plays just for the sake of
playing. I came to believe that Walesa has some basic
values and convictions which guide him in his activiry.
He believes in a hierarchy of values and goals, and wants
to have something he calls “the main plan”—~for Poland
and for himself. I think that he believes in justice, under-
stood as fair opportunities for evervbodv. I was also im-
pressed by his grasp of the necessity of taking individual
responsibility for one’s own life. Although I'may attimes
have some doubts about his commitment to parliamen-
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tarv democracy, and although I was not convinced bv his
arguments in favor ot a presidential system for Poland (I
left the expert team working on the president’s dratt con-
stitution precisely over this issue), I am not atraid of him
as a potential dictator. I think that Walesa 1s truly de-
voted to freedom. Moreover, he seems to be absolutely
certain that freedom—treedom of an individual, of a so-
cial group, of a state, and of a nation—has to be based on
sound economic independence. I think that this forms
the basis for Walesa’s genuine commitment to market
reform.

Finally, I noticed that Walesa made many references
to two distinct types of personality, which he labeled the
“village type” and the “city type.” Isensed that he nurses
some doubts about the tormer’s commitment to democ-
racv and freedom. and that he sees the relativelv steadv
transtormation trom the "village rype" to the “citv tvpe”
as the most important—and most difficult—task of the
entire transition.

For me. the three hours I spent with Lech Walesa
were delight. I loved every moment of it. At the same
time, I understood how frustrating the same meeting could
have been for me if I were, say, the minister of finance,
and came to the president to talk about specific issues or
to settle a concrete matter. [ would have been frustrated
by the president’s vagueness, with his “I” statements, with
his “I was always right” atticude, with his paternalism.
and with his tendencv not to listen. I probablv would
have left his office at the first available moment and gone
elsewhere to look for wavs to settle the matter. Then. ina
moment of crisis I would have praved that Walesa would
use his intuitive and symbolic powers to rescue me trom
the unhappy straits in which I found myseif.

An Interview with President Lech Walesa

On October 12,1993, Lech Walesa, president of the Republic of
Poland, received Professor Wiktor Osiatynski, co-director of the
University of Chicago Law School's Center for the Study of
Consututionalism in Eastern Europe. During a three-hour talk
at the president s residence, Belweder, Walesa set forth his concep-
tions of both the presidency and constitutionalism for the East
European Constitutional Review.

Wiktor Osiatynski: Mr. President. vou filed a draft
proposal for a constitution with the Constitutional Com-
mission of the last National Assemblv. This document

gives the president the role of chief executive and allows
him extensive powers. I have the impression, however,
that vou feel best and act the most etfectively as a
superarbiter and guardian of reforms.

President Walesa: You would be right if there existed
a normal situation in our country, if there were a balance
among mature political partes and alliances. But no such
balance exists, and thus the president cannot be an arbi-
ter. The position of the arbiter makes sense when there
are two teams, and not when one team comes from the
first division and the other from the third, while the same
plavers keep switching from one team to the other. And,
what's more, the arbiter has neither a whistle nor red
cards.

WO: When will vou decide that there exists a “normal
situation’?

LW: When democracv martures. Qur present democ-
racv is limited to a struggle for power, while I am waiting
for a democracv in which disputes will be about solu-
tions. There will be programs, and it will be clear who is
to the left and who is to the right of center. The way it is
now, the right holds more leftist views than the left and
vice versa.

WO: I take this to mean that you would pretfer to post-
pone the model of president-arbiter to a later time. How
do vou see the role of the president during the transition?
LW: For the period of construction, I believe, the presi-
dent should have more real executive powers.

WO: Which powers do vou miss the most?

LW: I would like to be able to appoint and dismiss the
prime minister myself, depending on the situation.
WO: Without the approval of the Sejm?

LW: Exactly. Butthe Seym would retain the power to
pass a vote of noconfidence against “my” prime minister
and the government. After all, I shall not be guided by
whim, and I shall never go against the majority. 1 only
want to have the freedom to act when I feel that the
situation requires immediate action.

WO: AsinJune 1992. when vou applied to the Sejm for
the immediate removal of Prime Minister Olszewski?
LW: Yes. At that time I was not able to remove him
myself, either. But later. the Little Constitution deprived
me even of the right to initiate the dismissal of the prime
minister.

WO: Was this [scaling back of presidennial powers| an
act ot revenge on the part of the Center Alliance for your
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throwing them out of the presidental chancellerv?

LW: No. because the Center Alliance was not the sole
supporter of that motion. The Democratic Union backed
it, too. When things got rough, when thev [the Olszewski
government| were throwing around secret police files.
the leaders of the Democratic Union came and asked me
to do something, and thev ralked of a strong presidency.
Later, when things calmed down, they installed the
Suchocka government. assumed their offices, and de-
prived me of evervthing.

WO: Iunderstand that you would like to have the pow-
ersof the president of France: to have the right to appoint
and dismiss the government but with [the possibility] of a
vote of noconfidence from the Sejm. But would vou also
like to be directlv in charge of executive power, respon-
sible for the economv and other concrete policies?

LW: No. This s the responsibilitv of the prime minister
and the government. [ don’t want to be the head of
government.

WO: And would vou like to change something in the
relationship between president and Parliament. At
present. the president mav dissolve Parliament when itis
not able to appoint a government or pass the budget. The
president also has a rather significant role in the legisla-
tive process: he has the right of veto and he can call a
referendum subject to the Senate’s approval.

LW: True enough, but my initiative amounts to the
right to submit a draft proposal which the Sejm can re-
draft at will. And if I refuse to sign their version of the
bill. thev vote me down, and I have no choice.

WO: Buttooverride a veto the Sejm requires a coalition
of two-thirds. So the presidential veto is a major power.
Your draft constitution includes a provision allowing the
president to dissolve Parliament at will. This prerogative
goes bevond even the powers of the presidentatter 1989,
before the Little Constitution was adopted.

LW: Mind vou, my will is not a whim, because I realize
that the dissolution of Parliament is a serious matter. Be-
sides, the state cannot atford constantly to have new elec-
tions. There are manv such arguments. Manv journalists
sav that a whim of mine could do a lot of harm. But I
have no whims. Ionlv examine the sicuation and wantto
have the freedom to act. I don’t want power: I'd rather go
fishing. Butin extreme situations. I cannot be helpless.
don’t want to use this power, but I ought to have it.
WO: The problem is that the constitution is not de-

signed onlv for vou. Whatif all those powers fall into the
hands of some irresponsible successor? After all. a voung
democracv could make a rash decision. What would
happen it. sav. Stan Tvminski or Jan Parvs were elected,
or someone of this sort?

LW: He wiil soon fall.

WO: How? Will we have to wait five vears, till the next
election?

LW: No. Our people are quick-tempered. You can’t go
against the majoritv here. Demonstrations would force
such a person to make changes or resign.

WO: Betore the 1990 election vour position was that
Parliament should select the president. whereas the Demo-
cratic Union wanted a popularlv elected president. What
is the situation now?

LW: Now I believe that the president should be elected
bv universal suftrage.

WO: Usualiv.a president with extensive powers. elected
by universal suffrage, is also the leader of a strong party,
which constitutes his parliamentarv base. Should it be
the same in our country?

LW: [ believe that. in a mature svstem, with, say, five
well-established parties and a stable balance of power, the
president will not have to belong to a party. With no
such environment. there is no choice: the president must
have a partv. I'm getting by thanks to my experience.
WO: But vou did help to create parties. like the Liberals
or the Center Alliance. although at the same time vou
distanced vourself from them or quicklv parted companv
with them.

LW: In 1990.1 taced a choice: either we were to have a
strong leader or a weak leader combined with the con-
struction of a party svstem. Poland has frequently failed
when it has had great leaders without a wide political
base. So, since the defeat of communism, I have had the
ambition to build a svstem. After all, I could have re-
mained in the Democratic Union. in the Center Alliance,
or I could have stayed with the Liberals. Ichose the other
concept. The thing is that, as vet, I haven't built that
svstem, and the parties I helped create are losing out.
WO: Will vou set up a presidential party now?

LW: I will first see what the existing right and center-
right parties are doing. Perhaps I will try to create some-
thing. But such a bloc or party must not by any means be
called presidential, because all its members can’t be presi-
dents. I think it will be a party of balance or a party of
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reforms.

WO: Are vou going to base it on the Non-Partv Bloc to
Support Reform (NPBSR)?

LW: The NPBSR couid only be one part of such a bloc.
The 1dea 1s to ensure cooperation among parties which
draw support from different groups ot voters and which
wouldn't have to compete tor votes. The last election
showed that evervone can't be chasing atter evervone.
Some groups should address the crattsmen. others should
appeal to farmers, wage-earners, and so on.

WO:
between urban and rural communities. as well as berween

Will such a bloc erase real contlicts of interests

emplovers and emplovees?

LW: These contlicts won't disappear but thev can be
scttled internailv. Particular constituents ot the bloc—
parties and the protessional groups—wiil have ciearlv de-
fined bases of support and programs. Their cooperation
during an electoral campaign will help them consolidate
their programs bv setting torth objectves.

WO: So it would be some kind of miniature Parhament.
Yet what would be its common denominator? Will it
just represent the opposition against the coalition of the
left?

LW: Nort only that. Atter all. the main objective of
political parties is to seek and gain power. Within this
bloc. the most important common element would be the
continuation of market and democratic retorms.

WO: How could this bloc ensure an electoral victorv?
LW: I guess we would have to start with the local elec-
tions next vear. Until then 1t will be ditticuit to build a
strong base and ensure cooperation among a number of
parties nationwide. Thus. the best idea is to divide the
provinces. All groups should jointlv support the stron-
gest party of the common bloc in everv province.

WO: Wil the politicians who enjov the most solid sup-
port be willing to share power?

LW: Thev do not have power vet. Theyv simply have
hopes. if anvthing. And those who do not unite wiil be
left high and drv. Atter all. if there i1s anv lesson to be
learned from the last election. it is that no one can beatthe
postcommunists and the PPM [the Polish Peasant Move-
ment| alone. And not only because they are so well-
organized. but also because thev are interest-group par-
tes.

WO: After the last election. did vou regret having signed
the electoral law with its percentage threshold?

LW: No.Ididn't. The electoral law wasnecessarv. mainlv
because it provided a sense ot securiry as well as an oppor-
tunitv tor the parliamentary representation of national
minorities. Besides, we couldn’t possibly have gone on
with the tragmentation of the former Sejm. It wasalsoa
good lesson. Perhaps the post-Solidariry politicians will
now learn to strike deals and reach compromuises.

WO: But we now have a parliamentary majority oppos-
ing reforms.

LW: That's not true. They are even more pro-capitalist
than we are. Sure, they’ll make some changes, perhaps
thev'll print some more paper monev, but they will not
destrov what has already been achieved.

WO: And are vou not afraid of the rerurn of undemo-
cratic torms of government?

LW: It will be difficult with a tree press and free eiec-
tions. and anvwav [ will control them.

WO: Will you resubmit the Bill of Rights?

LW: The proposai hasalreadv been submitted, and now
its passage depends on the Sejm. The Union ot the Demo-
cratic Left (UDL) had its own Charter which wenc fur-
ther than mine in the question of social rights. My pro-
posal was criticized on the same grounds by the PPM.
Now thev have an opportunity to fulfill their promises.
since thev have both the power and the budget. But
today thev bear responsibility for what thev are doing.
[t's easy to make promises when one knows thev cannot
be fulfilled. I just wonder how thev are going to cope
with their own trade unions.

WO: You orten sav that vou respect the verdicts ot
democracy. Is there anvthing in democracy that vou are
afraid of?

LW: No. One thing perhaps. It is that democracy will
turn a deaf ear to somebody. This was the case during the
last Solidaritv congress when they invited me onlv at the
last minute so that I could not bring torward mv argu-
ments and thus intluence their resolutions. But when all
positions are taken into consideration, democratic deci-
sions must be respected.

WO: Even it a democratic decision violates someone’s
rights? When the majority decides to oppress a minority
or when it savs. “out with HIV carriers?”

LW: No. This can’t happen. This we write into the
constitution. which is passed bv the nation and thar is
inviolable.

WO: So. the constitution sets limits to democracy.
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LW: Preciselv. The basic framework is there to sate-
guard the rights of minorities and individual citizens. to
sateguard their right of ownership and other rights. This
is where the foundations of the state are laid down.
WO: And what did the constitution mean tor vou dur-
ing the shipvard strike in 1980?

LW: Justa piece of paper.

WO: And during the Round Table Taiks in 1989?
LW: The same.

WO: And nows?

LW: Now it may be something important, because the
torces and institutions to enforce it are alreadv there. But
even today the constitution must not be treated as a cure
tor all problems. In 1981, when the program of Solidarity
was adopted. I was asked what I thought of it. I had not
even had enough time to read it. so I said: “Lite will bring
rorth a difterent program.” I am not an anarchist. |
believe 1n programs just as I believe 1n the constitution,
but I think thev must be formulated in accordance with
what life brings.

I remember getting an apartment in a new residen-
tial compound in Gdansk. It was a wonderful housing
estate, wonderful apartments, gardens. and lawns. But
the wav slanned those lawns meant that, when I
was rushing to catch a tram, [ had to run across them.
Then they started purting up notices “Only a donkey
would walk through here.” Whether or not I was a
donkev. I was never late for work. And what Iand others

crampled became a new path.

[tis the same wav now. Firstlet us watch the wav life
goes, aud then let us lav down paths. which are 1n line
with logic, custom. and the needs of man. What's the
point of adopting an American-stvle constitution in Po-
land now. when we don't have two parties?

WO: Shail I rake it that vou would rather not rush ahead
with the consnrution now?

LW: I'd rather wait for life to bring it closer to us. For
now I'd rather improve on laws ata lower level: the Little
Constitution, the law on the Constitutional Tribunal,
the section of the constitution concerning the judiciary;
and I would pass the Charter of Rights. Atter all, to tell
the truth. we don't know todav what kind of party sys-
tem will emerge and what kind of presidency we will
need.

WO: Do vou stll advocate a nanonwide popular reter-
endum on the new constitution?

LW: YesIdo. The constitution must be the supreme law
and must stand above the government. the president. and
Parliament. Thus no one should be able to modity it eas-
ilv. Itis inadmissible to correct things which must not be
corrected. The nation itself must be asked to accept the
constitution. in order to make it more ditficult for politi-
cians to change it carelessly.

WO: Mr. President, thank vou tor this interview.

This interview was translated by K rzysztof Moscicki .

The hill cassettes and transcripts of the interviews with President Walesa General Jaruzeiski and President [liescu have been deposited
in the archives of the Center tor the Study of Constitutionalism in Eastern Europe at the University of Chicago Law School in Chicago

and at the Central European University in Budapest.
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JARUZELSKI

A Note on General Wojciech Jaruzelski
Wiktor Osiatynski

General Wojciech Jaruzelski was President of Poland from
July 1989 to December 1990. A professional soldier,
Jaruzelski (born 1923) became the minister of defense in
1968. In 1981. during the struggles between the commu-
nists and the Solidarity Union, he was appointed prime
minister, and later. the first secretary of the Communist
Partv. In December 1981, Jaruzelski introduced martal
law in Poland. Seven vears later. still serving as the first
secretarv of the partv and the chairman of the Council of
State (which. under communism, was a collective presi-
dency, with rather ceremonial competencies), Jaruzelski
overcame the opposition of partv and bureaucracy
apparatchiksand led the communists to the Round Table
Talks with the opposition. After the partially free elec-
tions of June 1989, when the opposition won all but one
of the seats available to it (i.e.,, 35 percent in the lower
house and 99 percent in the Senate), the new National
Assembly elected Jaruzelski as president of Poland. This
new post was created by the Round Table contract, and
gave the president broad powers in the realmsof interna-
tional relations. defense. and internal securitv. During
his presidency, however, Jaruzelski did not use many ot
these powers and acted primarily as an arbiter. In 1990,
under popular pressures orchestrated mainly by the sup-
porters of Lech Walesa, Jaruzelski resigned and with-
drew from politics.

Our interview took place on October 7, three weeks
after the parliamentary elections in Poland, in which a
postcommunist coalition won a plurality of votes and
became the largest party in Parliament. Although his
aide warned me that, ever since the elections, Jaruzelski
had been extremely busy and had hundreds of people
who were seeking his advice, the general was not in a
triumphant mood. Nor was he as bitter as he had been
during our first interview, in September 1990. shortly
before he resigned from the presidency. At that time, he
kepr saving that he thought he had lived too long. This
time, Jaruzelski seemed to be calm. reflective. open-
minded. and moderatelv optimistic about Poland’s tu-

ture. When I shared this impression with him, he com-
plained about petty annoyances. He would like to write
the Polish version of his memoirs. (The French publica-
tion was quite a success in the West.) He has been unable
to concentrate on this task because he spends most of his
time in law courts because of two or three court cases
against him. In one case, he is accused of a procedural
violation when introducing martial law in 1981. An-
other case concerns the destruction of some archival docu-
ments of the Politburo in 1989; in addition, he is being
called as a witness in a number of court cases against his
colleagues.

During the interview, we discussed the current social
and political situation in Poland; some details of the intro-
duction of mardal law in 1981 and of the transition in
1989-90; Jaruzelski’s own understanding of constitution-
alism between 1968 and today; the prospects for reforms
in Poland. and other topics. In thisissue of the EECR we
are publishing those excerpts of the interview that touch
upon presidential powers.

An Interview with General Wojciech Jaruzelski

On Thursday October 7, 1993, Wiktor Osiatynski interviewed
General Wojciech Jaruzelski for EECR at Jaruzelski’s house in

Warsaw.

Wiktor Osiatynski: General, when vou were presi-
dent, did you feel like the chief executive or like an arbi-
ter?

Wojciech Jaruzelski: As a matter of fact, I felt rather
like a lightning rod. After all, at the Round Table, we
were all trying to figure out what the Russians and others
would sav. Although Gorbachev was in power, nobody
knew how the situation would develop. So the presi-
dencv was conceived primarily as an external guarantee.
And there was the protection of those agreements against
internal threats. Hence the specific prerogatives of the
president in the area of foreign policv. military and inter-
nal affairs.
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WO: But the Round Table agreements stipulated that
the opposition would gradually gain access to power. At-
ter June 1989. in ract. Solidarity demanded more: the
government and power. At that time vou were alreadv
president and guarantor of the agreement. Did vou think
then ot utilizing vour powers. in order to siow down the
speed of change to the pace thathad been agreed on at the
Round Table?

W7J: No. It did not even cross my mind. For me, martial
law was a great tragedv, so later it did not even occur to
me that I could use torce to defend those in power. Anv-
way. this power later eroded almost entirelv, as was con-
firmed by the June elections. I believed that that was the
wayv it was and that one had to reconcile oneself to it.
WO: And after the USSR accepted Mazowiecki's gov-
ernment and the Communist Parev tell apart. did vou
still plav the role of the lightning rod?

W.J.: Yes. All the ume I was aware that the inevitable
clashes of the old with the new would hit me this wav or
another and that mv dutv was to cushion the shock of
such collisions. The state administration and security ser-
vices often reported dismissals and discrimination. [ did
my best to allav those fears and complaints. to calm them
down. Isald it was necessary to go through all that. On
the other hand. I tried to preserve the values which I
considered important. For example, in December 1989,
during the changes to the constitution. I made sure that
the clause defining Poland as a “democratic state of law”
was supplemented with the phrase “based on the prin-
ciple of sociai justice.” Thus, I tried to mollifv the resis-
tance to changes among people ot mv persuasion. and
simultaneouslyv to sustain certain elements of continuiry
within that which was new.

WO: What about toreign poiicv? When the Berlin Wall
came down and Eastern Europe was convulsed bva wave
of revolutions, the lightning rod was no longer necessary.
WJ: It was. But then it was directed in some other direc-
tion, which, incidentally, was for me a great surprise. I
always had good relations with Gorbachev. based on mu-
tual trust and respect. But it soon appeared—however
strange it might sound—that for the peopie of the West. [
was a factor increasing the credibility of our transforma-
tions and their conunuation. From the verv beginning,
politicians, senators. and businessmen swarmed into the
Belweder. I wondered and asked: “Whv are vou coming
to me, if vou have people more like vou in the govern-

ment?” It was explained to me that thev wanted to make
sure that the changes in Poland would endure. “We know
Mazowiecki and Skubiszewski would sav that. We re-
spect and admire them. but thev stand on one foort. while
there 1s alwavs the other one. And if that line of develop-
ment is confirmed by faruzelski, and with him by the
army and security forces he controls. it means that the
transtormation in Poland has stayed the course.” I believe
thatIdidalotin thisregard.and [am confirmed in sucha
belief when I talk to the Western politicians who meet
me whenever [ go to the West, like Helmut Schmidt and
Frangois Mitterand most recently.

WO: What kind of president is Walesa?

WJ: I would not like to pass judgment.

WO: So how do vou see his role? Is he more of a referee
or is he rather the head of the executive?

W]J: As a matter of fact. he is quite unclassifiable. Some of
his actions indicate that he is trving to make certain deci-
sions or give certain impulses in the manner of a chief
executive. After all. he has a great, even decisive, influ-
ence upon the army, security issues, foreign affairs, as
well as on the public radio and television, and these are
the main instruments for exercising power. He also tries
to put forward suggestions regarding specific economic
policies, but these have received mixed receptions and
the influence of the president in such matters is much
smaller. On the other hand. he sometimes acts as an arbi-
ter. Thus, his presidency is a kind of mixture.

WO: What model of the presidencv do vou consider best
for Poland?

WJ: I think that. in the future, the best would be the
model of a strong government, while the president should
be a mediator, an arbiter. and most of all. an authority.
WO: And whatarguments would vou use to support the
parliamentary-<abinet svstem?

WTJ: Most of all the fact that the presidential system is a
kind of lottery and to a great extent depends on the per-
sonal characteristics of the man elected president. Whereas
a strong government, with parliamentary backing, gives
a better guarantee that decisions will be discussed and be
more circumspect. Perhaps it will take longer to reach
decisions, but they will have a more solid basis. The par-
liamentarv-cabinet svstem rematns under public control.
After all. the president. who is head of state, should not be
attacked or even criticized frontally, while a government
can be.
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WO: Would a government which is subordinate to Par-
lhament be able to make decisions quicklv? Would 1t be
cftective?

WJ: It is a ditficult problem. Actually. attemors have
been made to @ve special powers to the government.
These attempts are a signal that manv believe that the
government's ability to solve problems s too constrained
bv parliamentarv control.

WO: There are manv such problems in the period of
transtormations. Would vou advocate giving special pow-
ers to the government during this period and increasing
the distance between government and Parliament?

WJ: Yes. I would. And perhaps the president. too. should
be equipped with certain rights which he could use to
tacilitate and accelerate the transtormations. to make them
more dvnamic. [ like the pure partiamenrtarv-cabiner
model. but. at the same time. 1t appears to me as some-
thing or an academic solution. It works best in a clear
situation. 1n a stabilized democracv. Whereas. in a period
of transtormations. a larger effectiveness is called tfor.
which undoubtedlv results in a strengthening of the of-
fice of president.

WO: Would vou suggest passing a special constitution
tor the period of transition?

WJ: In this regard, [ would be warv. The constitution 1s
an extremelv important document and writing 1t wich
the intention to change it substanually in a few vears
undermines 1ts significance. 1 would not rush with the
consutution. Perhaps it 1s a better 1dea to straighten out
the Littie Constrturion. which one can iive with. and put
off adopung a tinal version of the constitution untl the
situation becomes more stable.

WO: And during that time, citizens would be deprived
of practical means for safeguarding their rights, because
the provisions of 1952, still in torce. neither give anv
guarantees nor provide anv enforcement mechanisms.
W7J: In this case. the Little Constitution could be suppie-
inented with the Bill of Rights. Anvwav. I do not like the
idea of beginning bv degrading the constitution with the
assumption thatitisan interim arrangement. While writ-
ing the constitution. one could think ahead. It could even
overstretch its limits a little. with respect to certain [so-
cial] 1ssues. aspirations. and expectations. Ot course. I mean
intentions and not entitlements which could trigger ex-
cessive claims. Anvwav. I believe one should nort rush o
complete the final constitution. It should become crvstal-

|

lized when the rerorms are alreadv on a steadv course.
Then the role of the presidencv will also be treated with
less nervousness than it now 1s. when purelv personal
aspects plav such a great role.

WO: As a resuit of the last elections. more than rwo-
thirds ot the deputes and senartors tavor a weak presi-
dencv. At the same time more than half of the deputes
spoke. in the electoral campaign, for slowing down or
even haltng the retorms. Does this new situation change
the role ot the president in anv wav?

WJ: Being for or against reforms. I believe. is more a
matter of implementation than of making fundamental
decisions. because those have alreadv been made. How-
ever strange it mav seem. the Parliament that resulted
trom the Rouna Table acreements took the decisions
which detinitvelv changea the svstem. As tor the imple-
mentation ot the retorms. the president has relativelv
fitcle o sav. because that falls within the competence of
the ministers. Those men are doing something. whether
slower or faster, better or worse. And will President
Walesa or Minister Wachowski do the rounds inspect-
ing how the ministers work?

WO: In rwo vears. we are going to have presidential
elections. Do vou think the president should have the
backing of a strong partv. or should he rather refrain
from associating himself with any party?

WJ: I believe. in this respect. that one should be caretul
abour using the French or American model. In our Polish
conditions. with such great discord and strong contlicts.
the president in charge ot a partv would become a tactor
in those contlicts. and not a mediator. In more stabilized
democracies. free from such strong contlicts. the presi-
dent can have his party support. Here. he should first of
all be a man of great personal authoritv. Ot course. he can
have stronger support from some political groups. but he
should not be a man ot one party or its leader.

WO: But he must be chosen in one wav or another. In
direct popular elections with universal sutfrage. how can
anvone become president who is not put forward or sup-
ported bv a strong partv?

WJ: This depends exactlv on what kind ot model we are
going to adopt: whether the presidential svstem or a par-
liamentarv-cabinetone. It itis the latter. then logicallv we
should return to the election of president bv the National
Assemblv. In that case, the president would be elected asa
result ot an agreement among the partes. Of course. he
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would thus gain the support ot the majority. but he wouid
not be the leader of one camp, nor would he declare his
poiitical svmpathies expiicitlv in ravor ot one siae.

WO: In other words. as vou said after vou were elected.
it would be easier for a president seiected bv a coalition of
parliamentary parties to be "the presidentot all the Poles.”
And while in office, what did vou think about the changes
in the constitution in 1990, just atter the presidential
election bv universal suffrage was introduced?

WJ: It is paradoxical that Walesa and the Kaczynski
brothers proposed the parliamentarv model. which naru-
rallv ends up narrowing down the president’s preroga-
tives. The universal ballot was chosen by the group which
now forms the core of the Democratic Union. At that
dme thev believed Tadeusz Mazowiecki would be elected.
who indeed. at the moment ot the change 1n the constitu-
zion. entovea great popularitv. That was a mistake, Ot
course, popuiar elections have their tone ana color, but
thev are in some wav a lotterv. The president does gain a
stronger position, but, on the other hand. a certain el-
emental force is at work. I cannot imagine Tvminski
winning 25 per cent of the votes in the National Assem-
blv. This 1s the best example of how emotions. even a
psvchosis, could come into play. Thus. the universal bal-
lot could be more democratic, but. on the other hand, 1t
leads to a great danger, particularly in an unstable situa-
tion. And when Parliament itself is democratically elected,
the election of the president by the Natonal Assembly
cannot be accused of lacking in legitimacv.

WO: And how will the president be eiected in two vears’
ume? Who will become president?

WJ: The election will certainiy sull be by universal suf-
trage. Of course, candidate number one 1s the current
president. But some other personages could appear, like
our ombudspersons: Professor Letowska or Protessor
Zielinski. who do not have a party background. but who
have a great chance of winning, due to their public popu-
larity.

WQ: What changes in Poland in the last tour vears do
vou think were the best? And. in turn. what upsets vou
most?

WJ: I am most happy to see mv country take the demo-
cratic path. Although democracy 1s sull in the stage of
infancv. there 1s no doubt that this is a great thing. My
other joy comes from the fact that we are becoming a
normal country in the sense ot evervday life: trade. ser-

vices. urban outlook. In one word. we have made a step
towards some rudimentarv civilized conditions, which
we had paintullv lacked for decades. I could enumerate
some other changes tor the better. but these two I con-
sider the most important.

On the other hand. I am put otf by the sharp social
and material polarization, and by the pauperization of a
large part of the society, and the lack of sufficient protec-
tion against poverry, sometimes verv extreme. I am not
saving that somebodv is to blame, in some wayv it mav
have been inevitable, but it 1s sad all the same. My other
worrv is the political struggle which often assumes outra-
geous and pathological forms—trom all those accusations
relating to the examination of the past and de<communi-
zation to internal wartare within the Solidaritv camp.

Of course. I could also sav what a great thing icis that

Poland 1san independent and sovereign state. but I would
not treat this as an achievement. because. 1t not for
Gorbachev and all those transtormations. little would have
changed. But objectively it is certainly a great thing.
WO: As a general and a strategist, how would vou assess
the current international and militarv situation?
WJ: There's been a significant change in this respect.
Betore, we had a greater sense of global threat. The world
was sharply divided. Two antagonistic camps bristled
with nuclear warheadsaimed ateach other. And although
it was difficult even to think that a nuclear war could
break out. sull the potenual threat was there. On the
other hand. there was a smaller risk of local contlict; we
never reit threatened bv our closest neighbors. or bv the
upheavals 1n their countries.

Nowadavs, an East-West conflict is inconceivable. at
least in the toreseeable future, because practically there
are no blocs anymore. Disarmament is underway, so in
the global sense we can feel secure. On the other hand,
the local threat is greater and this is an entirely new ele-
ment in the international situacion.

WO: You seem to be more of an optimist than during
our previous interview, three years ago.
WJ: A moderate optimist, since it will still be a vale of
tears, as Professor Ralf Dahrendort puts it. We surelv
live in a better world. However, we must not idealize it
because treedom is not the onlv thing inscribed in its
nature. There are also the numerous side-etfects which
this freedom brings torth.

This interview was translated by Krzysztof Moscicki.
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ILIESCU

A Profile of President Ion Iliescu
Elena Stefoi

Born on March 3, 1930. [on Iliescu studied hvdrodvnam-
ics in Moscow and Bucharest. Startingin 1956, he climbed
the ladder of the communist svstem, from the students’
movement to the top of the hierarchv, winding up as an
“in” of the Ceausescus in the 1970's. After a visit to
China. the dictator decided that Romania was to follow
the Asian model and started to implementa cultural revo-
lution. This was the moment when the schism between
lliescu and the Ceausescus occurred. Graduallv, Iliescu's
dissent enhanced his relationships with men of culwure
and the arts who saw that Ceausescu's shift jeopardized
the relative liberties and privileges thev had enjoyed be-
tween 1965 and 1970. While party and state leaders
were beginning to see the intellectuals as enemies, Iliescu
was strengthening hisimage as their friend and protector.

Although he had fallen into disgrace between 1971-
1989, the ideological opponent of the chief of state never-
theless held important positions within the party appara-
tus. From these positions Iliescu succeeded in winning
the esteem of two distinct groups: his statf, who consid-
ered him to be a popular party activist. open and kind:
and the intellectual elite. for whom he represented the
onlv antidote to the obrusitv of those in charge of re-
search, art and education. Over the vears, it was the
writers who—directlv or indirectly—maintained the
*myth” of Ion Iliescu. For the culrural circles in Bucharest.
who, at the time, still had connections with the Western
world, Iliescu became a hope, a svmbol almost, the longed-
for replacement of the general secretarv ot the party.
After 1985, a rumor circulated among intellectuals that
Iliescu was Gorbachev's tavorite. and that the new leader
of the Soviet Union had congrarulated the director ot the
technical publishing house in Bucharest on the occasion
of New Year's eve. Iliescu took advantage of this skill-
fully cultivated legend as well as of the events of 1989. In
the long run. disputes within the Securitate and the ri-
valry between this institution and the army became addi-
tional strong arguments in his favor. He was the onlv one

accepted by all parties in the conflicts. Moreover, all
those involved in the control, leadership and shaping of
the old strucrures saw him as a guarantee of continuity
and a promise for their own furure. The former dissi-
dents, well-known figures all over the countrv—due to
their programs broadcast by Radio Free Europe and the
Voice of America—had been on Iliescu’s side for at least a
decade.

Still. for the large mass ot revolutionaries as well as
for the inhabitants of hundreds of small towns and vil-
lages, Iliescu’s name was practicallv unknown. He had
sent no letters of protest, had never gone to jail and had
never tried to leave the countrv. The mere fact that, on
December 22, 1989, the anti-Ceausescu group designated
lliescu president of the new ruling power (the National
Salvation Front Council. which, under pressure from the
opposition. was rechristened the Interim Council for Na-
tional Union) was enough for most Romanians to con-
sider him the ideal chief of state from the verv beginning.
During those revolutionary davs the whole nation trulv
believed thathe wasa man of providence. Licte by little,
those wno had acciaimed him started to oppose him or to
lodge accusations against him: first. the dissidents them-
selves. then the great majority of the artistic world; parts
of the armyv and the old Securitate; eventually, the mem-
bers of the first postcommunist government and. lately,
even certain members of the partv on the list of which he
ran for otfice (the National Salvation Front (NSF), that
first turned into the Democratic National Salvation Front
(DNSF). and then into the Social Democracy Party of
Romania (SDPR). Until the elections of Mayv 1990, the
opposition described him asan inveterate communist and
their favorite slogan expressed this belief: “For us, Iliescu
/ Isasecond Ceausescu!”, while his supporters sang: “The
sun shines / When Iliescu comes!” In a highlyv charged
atmosphere in the big cities, with near calm prevailing
elsewhere, [liescu handilv won the presidential elections
on Mav 20, 1990. the other two candidates garnering
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onlv 15 percent of the vote.

For the new president-elect. the two-vear provisional
term was as little more than an asset he couid exploit or
lose in the aurumn of 1992. when the elections set bv the
clectoral law were to take place. A troublesome period
followed. Its most difficult moments. together with the
experience of a tormer party activist, put their stamp on
the stvle of thinking, deciding and acting of the president.
First of all, the hostility of the press took the tormer first
secretary. accustomed in the past to the friendliness of
journalists. by surprise. Although he claimed to tavor the
multiparty svstem, the president reacted either violently
or bv making serious political blunders every time he had
to face the crosstire of his political opponents or of Roma-
nian and foreign journalists. Also, the open antagonism
manirested bv manv of the writers and artists whom the
president once supported seemed to him totallv untair.
The more his former triends asked him to withdraw
completelv from the political arena so that they might
replace him, the more he sought to increase his powers
vis-a-vis the nextlegislature. Finally, his spectacular break
with Petre Roman, the ex-prime minister and the split of
the party that supported him in the 1990 elections. es-
tranged the chief of state from the new political genera-
tion, brought into the center of attention only by its par-
ticipation in the revolution. All these factors justitied the
turn of the presidency towards the communist-national-
ist group, loval to Ceausescu till the end. that has never
stopped prociaiming that the death of the dictator must
be avenged. Fearing his new opponents. Iliescu accepted
an alliance with those who were not atraid to assert that
the revolurion was a mistake. Deeply stung by criticism
in the press and always inclined to take it for slander, and
also vexed bv the air of independence of Petre Roman’s
cabinet, the interim president, ata certain moment, feared
being deserted by all those with whom he embarked
upon a new road in December 1989. The former
nomenclarura, the nationalist Securitate (that for years
opposed the cosmopolitan wing of the Securirate). as well
as many opportunists took advantage of this delicate psv-
chological moment. The mineriade of June 1990, when
coal miners stormed into Bucharest. was but a conse-
quence of this lack of confidence. It created a new web ot
complicities berween the president and the former
Securitate, now renamed the Romanian Intelligence Ser-
vice (RIS). Italso hastened the removal of Petre Roman'’s

government. As the prime minister was of Jewish origin,
the whole contlict was given an ethnic interpretation.
although 1t was a contlict berween two ditferent genera-
tions—one trained in Moscow. the other in the West—
and a struggle of the old communists to make a comeback
in politics. Atter Roman’s government was toppled, an
event approved of and looked forward to by the presi-
dent. extremist parties (anti-Hungarian, anti-semitic)
openiy took the offensive. Iliescu was torced to organize
his electoral campaign of the following year taking into
account these new opponents and striving to win their
good will. The political game switched over to the rela-
tionship berween the presidency and these forces which
could no longer be overlooked. Thev took the precaution
of keeping Iliescu at arm's length proposing their own
candidate tor the presidential elections while eventually
civing lliescu their votes. but onlv on the second ballot.
The September 1992 victorv was ditficult and condi-
tional. Iliescu obrained 61.43 percent of the total votes
against 38.57 percent scored by the united opposition
candidate. It was not long before the extremists—the
socialists and the ultranationalists-became his indispens-
able allies, offering their support to the government, since
Iliescu's party did not gain more than a relative majority
this time (28 percent of the seats in the Chamber of Depu-
ties and Senate). The price for their support has been
terrible: the obstruction ot pro-reform initiatives in Par-
liament. Moreover, an increasing number of the mem-
bers of the governing parties are drawn to their side. The
president himself has to answer for his cautious aturude
towards the Jewish community. tor the acceptance of the
conditions imposed by the International Monetarv Fund,
for the concessions made to the Hungarian minority in
exchange for Romania’s participation in the Council of
Europe and. last but not least, for a military opening to
the West. Caught berween antidemocratic alliances and
irreparable contlicts with the retormist opposition (which
demands a clear-cut break with the extremists), the presi-
dent preters the status quo, dalliance and the slow trans-
formation of former communists into supporters of a
market economv.

Although he facilitated and endorsed the reappoint-
ment of communists to kev positions. the president’s im-
age seems to improve and his prestige to increase. Even
his most inveterate opponents have come to consider him
a subtle politician. More than one vear after Iliescu’s
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clection to a four-vear term. the opposition admits that
his experience as a former party actvist is a real advan-
tawe. The disunity ot the opposition parties. the sabotage
and compromising actions against the press, the more or
less important movements in the politicai arena. all these
are supposedlv the result of the presidency’s imtiatives or
idiosvncrasies. The presidency can boast of Romania’s
admission to the Council of Europe and the granting of
most-tavored nartion status. Above all. Romania’s stabil-
itv, despite its being wedged between two hotbeds of
war, is a feather in the president’s cap.

lliescu reshaped his presidential staft right after he
was inaugurated. in October 1990. By law. the presiden-
nal staft should consist of 180 members. but because the
president adopted an austerity budget, onlv 115 mem-
~ersare now empioved. There are rnve presidential advis-
ors in charge of the five main tields ot acuvitv: the
cconomv. law and order and defense. roreign relations.
the retorm and relations with political parries and trade
unions. The person in charge of the foreign aftairs de-
partment also covers relations with the pressand actsasa
spokesman for the presidencv. These five advisers are
those who select the president’s contacts—each in his spe-
cific field.

The economic thought of the president has under-
gone an evolution: in 1990 the advisers in the presiden-
tial office regarded Roman's government as being much
too reformist. INow the president’s advisers suppore ac-
celerating the pace of reform, and make strenuous ettorts
to counterbalance both the inertia and the conservatusm
of the Vacaroiu cabinet. But the evolution of iliescu’s
economic thought has not been accompanied by an evo-
lution in his political attitude and behavior: The presi-
dent still believes that both the press and the opposition
are to be blamed for the crisis in the countrv. In his
relations with the press. the opposition. or the public fig-
ures who oppose him, Iliescu has remained the same.
Although he likes to be considered a man of selt-control. a
man open to dialog and a supporter of openness. the presi-
dent has to make strenuous ettorts to keep his temper in
check. Irritable, suspicious and inclined to look for hid-
den motives beneath anv criticism. he easilv passes trom
rage to smiling diplomacy in the course of a single sen-
tence. Emotive, talkative to the point of garrulousness.
eager to be loved and praised by evervbodyv. Ion Iliescu
endures criricism but does not consider it necessary.

An Interview with President Ion Iliescu

On November 23, 1993 Elena Stefoi interviewed President Ion
Hiescu ror the East European Constitutional Review. The
interview took place at the old Royal Palace in Bucharest. which
is now the presidenr’s residence.

Elena Stefoi: Your Excellency, vou have been Presi-
dent of Romania for almost four vears now. If vou were
to do a self-portrait, what would vou describe as the ma-
jor assets and shortcomings of the “Ion Iliescu Approach™
Ion Iliescu: Firstof all, I think it is necessarv to define
certain aspects of the situation more accuratelv. The first
five months after December 1989 were actuallv a period
in which the new state institutions had merelv tempo-
rarv structures. I was president of the National Salvation
Front council. which came into being during the night of
December 22.1989. Then. in Februarv 1990, we consti-
tuted the Interim Council for National Union. a sort of
interim parliament over which I presided. But it was
only in Mav 1990 that I was elected for the first ime toa
two-vear term. It was then that the first Parliament was
also elected. which. as a Constitutional Assembly, elabo-
rated the new constitution of Romania and provided the
basis tor the local and general elections that took place in
1992. Therefore. mv mandate as president—according to
this new democratic constitution—began not earlier than
October 1992.

As to my approach to leadership. mv personal fea-
tures notwithstanding. it derives directlv from the provi-
sions of the constitution. which provides an accurate de-
scription of the place and role of the presidencv as well as
of the president himself within the structure of the Ro-
manian constitutional state. It is difficult for me to com-
pose a self-portrait. Of course, I'strive to observe constitu-
tional principles. to keep within the limits drawn by the
mandate and prerogatives of the president in the power
framework. as a mediator among the three branches of
power: legislative. executive and judicial branches, on
the one hand. and between the state and the political
institutions, bodies and civil organizations of Romanian
societv, on the other hand. I believe I have alwavs been
open to dialog and this. I think, mav characterize myv
entire political evolution: a high degree of receptivity and
tolerance as well as a constant interest in considering di-
vergent opinions. As a matter of tact. this interest has
triggered sharp criticism for. during this difficul period.
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even political people seem eager to disapprove ot the tol-
erance of the chief of state.

ES: Has entering the political arena right atter Nicolae
Ceausescu in any wavy created special problems tor vou
regarding the fashioning of a certain presidential image;
or have vou succeeded from the verv beginning in leav-
ing aside all the elements which manv potential candi-
dates might have considered a psychological complex?
II: So far as Iam concerned. I have never suffered trom
such a complex and it is quite easv to point out why. I
believe that many publications which trv to maintain
[that I sufter from| such a state of mind, as well as certain
political opponents who have always been eager to find
similitudes berween muyself and Ceausescu, themselves
sutter from a psvchological complex. Those who came to
know me and have followed my political evolution are
clearly aware that such an association {with Ceausescu]
cannot be made. Within the political framework, I have
always stood tor the opposite in terms both of mentalicy
and conduct. Thisis also the case regarding the means of
tackling problems and approaching people. Thisatutude
of mine was in fact the reason why, in 1971, we
[Ceausescu and I] had to part ways so thoroughly.

ES: And yet, in Romania the presidency was created by
a decree issued bv the last general secretary of the Com-
munist Partv. In vour opinion, could this “original sin”
influence the attitude of common citizens towards the
presidency and maybe alter its relationships with other
branches ot power?

II: Ido not see why vou make this connection berween
the presidency and Ceausescu’s constitution. which did
nothing more than establish the title of president of state.
This function has, in fact, existed before—under different
names, it is true. Take Gheorghiu-Dej, for instance. He
was no less an authoritative chief of state than Ceausescu,
although the utle used was general secretarv. My opin-
ionis that Romania’s first president was Alexandru Cuza,
who was elected in 1869 by the law-making bodies of the
time. He was not the traditional ruler of roval descent
who came to have this right by birth, nor was he brought
trom abroad and artificiallv placed within the Romanian
power structures. Actually, he was neither ruler nor king
but the first historical figure who installed this demo-
cratic form ot leadership. Thatis why [ do not believe in
the influence of what vou called “the original sin.” Of
course, the image of the presidencv is hard to build dur-

ing this period of transition. It mav easilv be distorted
through the intluence exerted by certain pressure groups
and the mass media. And the ettort made in thisdirection
is not minor. to sav the least. When talking abour the
existing situation. we have to tocus first of all upon the
role of the presidential institution. the way it is defined in
the constitution. and then thoroughly to analvze the de-
velopment of our political life. Are there anv similarities
berween todav’s political. social. intellectual and cultural
practices and those of five vears ago? Can vou imagine
conducting an interview with the then president? Or the
mass media even thinking about making the slightest
insinuation about those in power?

ES: Ina country so haunted bv the memory and conse-
quences of dictatorship. where politicians still bear traces
of anti-democratic attitudes. do vou believe that the mere
existence of a constitution that legitimates the separation
of powers will suffice? Is our past adding to the problems
of the presidency, or does the office tunction as any simi-
lar institution in the West?

II: Of course, we are tacing an additional problem. Not
onlv the presidency, but the entire climate is affected.
The adoption of a constitution 1s not enough. Still, it is
essential, since the rest is shaped by this fundamental law:
the new legislation, the institutions and the relations be-
rween them. political and social practices. the social bod-
ies that exercise control over those in power. This possi-
bilitv of control was non-existent in the past. There were
no institutions that stood for social interests against those
in power—and this includes the person holding the high-
est rank within state. We have now created these bodies
and thev function. although sometimes they tend to
overdo it when criticizing. Of course. this tendency is
present even in the political life of countries with a more
settled history. I am pertectly aware that we have to
consolidate the democratic machinery bv every means.
Bodies for disciplining the abusive tendencies of those in
power already exist. I sincerely hope that in the near
future we shall be able to consolidate the relations be-
tween state institutions, be thev governmental or non-
governmental. and the instutunons of civil society. Rins-
ing the past out of our svstem is not a matter that concerns
the presidency only, but also the entre bodv of society.
Romanian society as a whole is undergoing a process of
ripening. Unfortunately, in politics this process develops
against the background of a difticult economic situation,
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tvpical of all the countries that used to be part ot a certain
svstem of intercorrelations. The elements severelv attect-
ing the economic and social situation also hinder the pro-
cess of strengthening structures and relationships in the
political arena. Nevertheless we have to be optimistic.
ES: Romanian society still oscillates berween denving or
defving authoritv and needing order or discipline im-
posed or ensured by state bodies. During thisspan of time
vou have often been the target of reproaches for being
either too dictatorial or too cautious, too liable to be intlu-
enced or too lenient. Have vou, in fact, adjusted vour
own personalitv to a certain preconceived model of the
democratic presidencyv or. on the contrarv. do vou con-
sider that the image of the presidencv is assuming the
main characteristics ot lon Iliescu. the man?

I1: Cerainlyv. this period is not iacking in psvchologicai
compiexes that we have to overcome together. On the
one hand, there is an attempt to defend oneself against
the restoration of certain old practices that are known to
have caused Romanian societv such a trauma, that, in
fact, triggered the mass reaction of December 1989, cul-
minating in the violent abolition of the old state struc-
tures. A persistent sensitivity towards any possibilicy of
reinstalling old practices has therefore been telt. On the
other hand, the authoritative factors in socierv have been
weakened, which affects the citizen, notonlv in a positive
wav, butalso in a negative wav. A thoroughly organized
state cannot exist withour state authoricv and without
authorities capable of defending the interests of the social
bodv as well as of the citizens. A French poiitician used to
sav that democracv begins when a policeman is shown
respect. With us. the previously existing authoriry has
been destroved and another one. of a new tvpe, 1s only
slowlv being built. Even the agencies of power are sub-
ject to complexes. The institutions tor public order hesi-
tate when they are to emplov their specitic prerogatives.
Iam absolutely sure that during this period anv president
would be facing the same problems, no matter who he
might be. [ have always paid heed to these intricate
equations that anv chief of state would encounter.

ES: When the constitution was ratified. vou were the
elected chief of state with a two-vear term. As such. vou
had the right to propose various amendments concerning
the activity of one or another branch of power. Have vou
resorted to this prerogative and. if so. what was vour
intention politicallv?

II: The president was not given ample possibilities of
legislative initiative either betore or atter the ratification
of the constitution. I have not envisaged such a possibil-
itv. Far trom being a passive factor in our social life. I
have alwavs tried to maintain an ongoing dialog with
both the legislative and executive powers. Of course, I
have tollowed with great interest the debates over provi-
sions of the constitution and, before this. the debates on
the electoral law that provided a basis for constitutional
principles. [ have met several umes with the commission.
charged with drawing up the electoral law, which had
been set up by the Interim Council for National Union.
We had to establish several basic principles of the system
of governing, and there were no ditterences of opinion on
the subject. No partv expressed any intention to re-estab-
lish the monarchv. ror instance. althouen the leaders or
the National Peasant Partv. which todav prociaim them-
selves to be monarchists, were tree to do so. For at the
time thev, too, were republicans, as we all were. Among
other things, we had to choose berween a bicameraland a
unicameral parliament and. at the same time, to define its
functions as a constituent assembly. We also had to de-
cide whether the president should be elected or appointed
bv Parliament. We all agreed that the president should
be elected directly bv the people. Moreover. the opposi-
tion vehemently pleaded for this. as thev were afraid that
a parliament dominated by a certain political group would
impose a president ot the same political stripe. In my
opinion. a unicameral pariiament would have been more
appropriate for this ditficult stage, which requires intri-
cate legislative activicv. But I did not trv to impose myv
opinion by all possible means. Several reasons were given
in support of the bicameral formula—the Romanian tra-
dition. the example of civilized states, etc.—and, of course,
it came out the winner. And now the procedures prove
to be slow and theretore the legislative process is delaved.
while it would have been necessarv—at least for a certain
period—to be able to pass quicklv the legislation needed
for economic reform. tor social life, and for other sectors
of activity.

ES: The present parliamentarv configuration and the
conservatism of a certain part of the governing parcy
favors either an 1solation ot the presidencv and the subor-
dination of its initiatives or the opposite situation, that of
the president supervising the will of the parliamentarv
majoritv. How would vou explain the tact that vour
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aliies. on whose support vou should in ract reiv. reject
some of vour initiatives in foreign policv. as weil as manyv
of vour pro-rerorm actions?

II: [ have been opposed onlv bv certain persons belong-
ing to extraminority groups. in fact. the peculiaritv ot
cnis Parliament 1s that we do not have a majoriry group
and. as alwavs 1n such circumstances. the equilibrium 1s
unsteady. There is a great need for parliamentarv diplo-
macv to rally one or another member or political group to
the legislative initiatives of the [governing] partv. which
holds no more than one-third of the totai number ot seats
in the two chambers. Since we live in a world of plural-
ism, it is onlv natural to have ditferent opinions. even
within the same partv. all the more so among different
political groups. A man can be supported on certain
auestions and contradicted on others. and [ am no excep-
£10N O this rule.

ES: Inevitablv. the poiitical assets ot the governing parcy
diminish over time and. inevitablv. a gap appears be-
tween vou and vour partv. Under these circumstances.
would it be better tor the presidencv to set up a govern-
ment of todav and vesterdav. instead of maintaining the
present alliances, dangerous as they are. when we think
that the parties in the pro-governmental coalition count.
not on the success of the retorm. but on 1ts tailure?

II: When traversing hard times. those in power risk
discovering their positions graduallv erode. Iinvited the
opposition twice to talk over sharing the burden or gov-
erning. In 1990. when we held an absolute majoritv. so
we had no need tor wider politicai Support. we nevertne-
less invited the other parues to join us 1n forming a coali-
tion government. My proposition was amiably or cvni-
callv rejected. I was pertectlv aware that the economic
situation was going to deteriorate and that the opposition
was going to score points by criticizing the government.
We resumed our talksafter the elections of autumn 1992.
In the meantime the situation had changed. We no longer
had a majoritv party, so we had to resort to one ot the
possible formulas. I put forward severalalternanves. One
of them was a government of national unitv. I became
the target of ridicule. There are voicesstill claiming thata
government or national unitv would mean the suppres-
sion of the opposition. But mv proposition was not a
tormal one. [ considered then. and I still do. that in the
history of a countrv there are certain moments when the
existence of a shared platform is imperative in order to

overcome straitened circumstances. Brutailv or grace-
tullv. I was once again turned down. Mr. Corneliu
Coposu. the leader of the opposition. was absolutely posi-
tive that the government would not 1ast. Also. I put
forward the alternative of a political pact to set out the
fundamental characteristics of the action required tor
strengthening the democratic process. tor promoting re-
torm and social protection. Once again my proposal was
turned down. And now. these very parties of the opposi-
tion are annoved that the government has celebrated its
first anniversary, and thev are striving to overthrow it.
But now. in the existing parliamentary contiguration,
another tormula for rallving political forces 1s totally un-
realistic and unfair, tor this would mean tearing the gov-
erning partv in two. Personallv, I do not believe it is a
matter or being rerormist or antiretormist. as the opposi-
tion claims: it's onlv that some peopie understand better
than others the essence of the reform and the wavs and
means of promoting it. I am absolutelv certain that no-
bodv can trulv believe that the old system might come
back. Romania cannot survive with an autarkic economy.
Such a svstem might suit Russia, China, or the U.S,, but
even these countries would not take the risk. With us
there is nothing to go back to, tor we cannot atford to
return to a controlled structure that, up to 1989, was part
of a svstem of controlled economies. Redistribution was
carried out. not according to economic principles, but on
a political basis which no longer exists. Onlv people
withoutanv poiitical culture mav still believe thata come-
back 1s possiple. Going rorward can pe achieved only bv
implemenung retorm. Yet. between this truth and actu-
allv settung up the framework there is a wide range of
options and opportunities. It is a matter of approach:
certain groups are for swiftly excluding state interterence
in the economy. a move that is totallv unrealistic and
practicallv impossible: other groups, on the contrary, ta-
vor the idea of the state getting involved even where its
interterence 1s not acceptable. We may have different
opinions, but in fact we are pulling at the same yoke,
whether we like it or not. Personallv. I regard these
matters in a more detached wav, and I don’t have the
teeling that 1 am moving away fatally from the governing
partv. Actualiv. nobodyv can claim to have the right solu-
tons. This would be impossible. We all learn as we
progress, so I am not impressed bv the declared openness
to reform of certain members of the opposition. Either
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thev have never assumed anv responsibilitv or thev have
proved incapable of doing their job in a cabinet. Big
words solve nothing. 1 preter those who do something.
even if thev might occasionally make a mistake.

ES: Mr. President. sir, while vour position grows stron-
ver and Western governments get over their prejudices
or dissatistaction regarding Romania. the situation within
the countrv is worsening, and Romanians experience
parliamentarism more as a tutile show than asa guaran-
tee of democracv. Is the presidency concerned about the
social effects if. during this stage of transicion, the idea ot a
multiparty svstem is discredited? If the answer 1s posi-
tive, what means can the president employv in order to
influence the evolution of political action and to steer it
into an irreversiblv democratic groove?

II: The deterioration or living conditions 1s a realiry: it is
mevitabiv so. since our mdustrial output 1s nalt what it
was In 1989, and that was a vear of crisis. [ strongiv
believe that it 1s imperative to leave aside disputes and to
pool our etforts in an attempt to repair this situation.
There 1s proot that this vear a great deal has been done to
promote reform and. in spite ot all difficulues. the gov-
ernment has taken the most spectacular measures, trig-
vering the most severe social effects. For the common
citizen. the notion ot democracy means more than parlia-
mentarv disputes and the impertinent remarks ot the
press about those in power. Democracy must be retlected
in living conditions. and this is onlv natural. atter such a
iong period of deprivation. The presidency has haa an
UNremiting Concern ror a direct approach to the prov-
lems of the economy. 1.c.. output increases and
privatization. Not long ago I created a presidential coun-
cil which comprises economists tfrom all policical parues
and is meant to help accelerate the reform pace and to
elaborate a long-term strategy. Governments come and
go; what we need is to organize our efforts into a long-
term perspective. We have to know where we are head-
ing and how to build up this future structure of the Ro-
manian economy and societv. When I initiated this advi-
sorv council comprising specialists in economics and so-
cial analvsis, 1 started trom the idea that finding an an-
swer to these problems is a must.

ES: Don't vou think that the imputations svstematcally
brought against the press and opposition are in fact two-
edged swords. and that bv compromising these impor-
tant segments of a free socierv an underground effect is

created—part of the electorate distrusts the democratic
process—and a certain nostalgia for che past is sumulared?
And this in a moment when. more than ever. a need for
rapid and rotal adjustment to the market economy is
greatlv telt. so that mechanisms tor controlling abuses of
power are accepted?

II: We are all in the middle of an ample. complex and
consuming process. It's a matter of adjusting ourself to
survive this incendiary period. Why should political
power. which is the target of disloval and ill-willed at-
tacks. both trom political opponents and from the press,
teel obliged to rescue its assailants? So far as I am con-
cerned. | consider mvselt to be a realistic politician: I have
no resentments and [ have never responded to these at-
tacks. On the contrarv. I have aiwavs tried to keep in
touch with peopie on whnom I should otherwise have
rurned mv back. for the simple reason that a segment ot
our societv trusts them. and I respect that. [ cannort be
accused of trying to discredit the actions of the press. On
the contrary, I encouraged them. A more conciliating
and open atatude is hard to imagine. Not long ago I
asked the competent department of the government to
forward concrete proposals tor solving problems that pub-
lications have to face—problems concerning the price of
paper, distribution and transportation.

ES: The changes in the penal code, recentlv passed bv
the Senate. limit to an unacceptable extent the rights to
hold and freelv express opinions provided in the constitu-
aon. In case these restrictions wiil be passed bv the Cham-
ber ot Deputies as weil. do vou think the presidency will
promuigate the law?

II: 1do not vet know how the relevantarticle in the draft
law was formulated in the Senate. On the one hand, |
think there is a tendencyv to exaggerate. On the other
hand. I do not understand whv certain people identifv
themseives with delinquents in the press. All over the
world. the press 1s penalized for attronts to personal dig-
nitv and for slander. Why this abnormal reaction when
it comes to stipulating in the penal code what other coun-
tries have stipulated long ago? The text adopted bv the
Senate might be awkward here and there. Sull. the pro-
cedure tor the Chamber of Deputies to make the neces-
sarv corrections exists. 1 am not in favor of press limita-
ton. I do not believe that. in our sociallv unbalanced
situation. primitive measures will make our press more
civilized or give it credibility. The press should adopt
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ethical and deontological norms to sanction bv its own
initiative those who are not worthv of the status of jour-
nalist. Unfortunateiv. this protession is not capable ot
such an action. either. Speaking about authoricv. why
should the judiciarv. tor instance. intertere in a matter
concerning, 1n tact, a protessional group? Mv position on
this would be as tollows: I would not appeal to the penal
code. but to the power of the press.

ES: Can organizational restructurings within the minis-
trv of defense be percetved as an attempt to subordinate
the army to the presidencv? In vour opinion. do those
who sav that the defense ministrv, the foreign ministry
and the Romanian Intelligence Service are kev institu-
tions making decisions according to vour instructions.
thus favoring the transtormation ot a semipresidential
republic into a presidential republic. have anv ground tor
their tears?

II: These opinions express complexes that we have al-
ready discussed. Thev are residues ot ideological intox1-
canon. Otherwise. thev do not have any basis in our
political practice. The rules stipulated in our constitution

do not allow abuse and arbitrarv power in anv insticu-
tion. Even whnere the president can take certain initia-
tives. for example in toreign policv. when treaties are
negotiated thev are submitted to Parliament for ratifica-
tion. In our country. the accredited institutions have all
the necessary instruments for control.

ES: Are vou concerned over the possibility of a conflict
breaking out between the presidency and Parliament?
II: Controversies between state institutions are common
in every country in the world: be it between president
and Parliament, president and government, or govern-
ment and Parliament. This is onlv natural in any demo-
cratic structure. Otherwise all structures would be aligned
to one single will. The occurrence of divergences does
not mean the obstruction of our political evolution. Rather
the opposite. Controversy is a stimulus towards develop-
ment. towards the pertection of our democratic processes.

Elena Stefoi is the editor-in-<chief of Dilema Review, Bucharest,
and press correspondent for Radio France International in
Bucharest.

SURVEY OF PRESIDENTIAL POWERS: FORMAL AND INFORMAL

On September 17-19. 1993, the Center for the Study of Constitutionalism in Eastern Europe held a workshop at the
Central European University in Budapest. Parricipants delivered papers that outlined the de jure and de facto powers of

the postcommunist presidents in Eastern Europe. Some of the issues raised at the workshop are explored in the essavs

that follow.

Belarusistheonlvstatein Cen-
tral and Eastern Europe with-
out a president. The idea
of introducing a presidency has been debated in Belarus
since 1990. Various conceptions of a Belarusian presi-

Belarus
Alexander Lukashuk

dencyare reflected in four successive constitutional drafts.
The debate over whether and how to introduce such an
office into the political system of Belarus mirrors the tense
social and economic situation in the republic and reflects
the continuously shifting balance ot its main political
forces.

Opponents of a presidency in Belarus point out that
presidencies in former Soviet republics have notimproved
the life of the people. The war between the presidentand
Parliament in Moscow also did little to make the idea of a

presidency in Belarus more popular. The real reason for
the absence of a presidency in Belarus is somewhat sim-
pler. Since the beginning of Gorbachev’s reforms, Belarus’
teadership has earned a reputation for conservativism—
its leaders have been none too hastv in implementing
new ideas. The formula, If it ain’t broke don't fix it, has
been invoked repeatedly, even though “it,
has long been “broken.”

Belarus' leadership defends its record by pointing out

»

" in this case,

that. until recently, the standard of living in the republic
has been slightly higher than that of Russia and the Com-
monwealth states and continues to fare a little bit better
than elsewhere in the former Soviet Union. This may be
true, but Belarus was always slightly better off than other
republics and the present gap merelv reflects the status
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quo ante.

The current torm ot government in Belarus (re.. a
pure parliamentarv republic) is inherited trom commu-
nist times. The problem is that Soviet parliaments had
never been anvthing more than a fig leaf on the bodv ot
communist totalitarianism. Real power belonged to the
Communist Partv and its commirttees which represented
the vertical line of power and functioned. in ettect. as a
presidential power. This svstem was more or less work-
ing and achieving its goals.

When communist structures began to collapse. the
hitherto decorative parliaments in the Soviet republics
found themselves the highest legitimate power in their
respective countries. The executive organs of the govern-
ment also taced iucreased responsibilicv due. in part, o
the inefficiencv of the inexperienced legisiatures. Be-
sides. the 1dea ot a division or power. antitotalitarian in its
essence. was steadilv making its wav. conquering new
adherents and territories. In an attempt to retain their
ruling role. communist leaders began to move trom their
partv headquarters to parliamentarv and governmental
offices.

Atfter the Russian Parliament elected Gorbachev presi-
dent of Russia, communist leaders in the republics tol-
lowed Gorbachev’s example bv seeking similar endorse-
ments from their own Parliaments. New presidents were
sprouting up all over the Soviet Union like mushrooms
atter a warm shower. As usual. Belarus lagged behind.

The first practical actempr to introduce a presidency
in Belarus came in the summer ot 1991. Tiie commission
on the work of the Soviets and local governments ot the
Supreme Soviet of the BSSR suggested changes to the
constitution—among them. a new chapter on a presidency.
The draft was first approved bv the communist leader-
ship of the republic. At that time. the chairman of the
Supreme Soviet was a tormer secretarv of the Central
Committee of the Communist Party of Belarus (CPB).
The council of ministers was chaired bv another CPB
leader. In all likelihood. the oftice of the president was
intended to go to the top partv apparatchik. Anatol
Malateeu.

That first draft introduced a made-to-order presi-
dencv.after a classic communist pattern: to accumulate as
much power as possible and. at the same time. to escape
responsibilitv.  The president was proclaimed head of
state and head of the execurive. He was to represent the

republic in international relations. to sign and to veto
laws. to protect Belarus” sovereignry trom decrees of the
sovernment ot the USSR. to abolish acts of the execurtive
and to suspend decisions ot the local legislature.

The oftice ot chairman ot the Council of Ministers
was preserved. The president was to name a candidate
for chairman. with appointment and dismissal subject to
a vote ot Parliament. Vice<hairmen and all ministers
were to be appointed or dismissed bv the president on his
own authoritv. The president was also given the right to
ban strikes. (This regulation was obviouslv prompted bv
a mass strike in Belarus in the spring of 1991 which
intenselv alarmed authorities.) It is worth mentioning
that the draft did not require the president to relinquish
his membership in a politicai party or anv other organiza-
tion which pursued political ends. (Later renunciation ot
partv athiliations became obligatorv in all constitutional
drafts of the former Soviet republics.) As there was no
Belarusian armv vet. the constitution did not discuss the
responsibilities ot a commander in chief.

In 1991. the ideas of democracv could no longer be
completelv ignored bv the authors of the draft. The presi-
dent was to be popularlv elected bv direct secret ballot for
a term of five vears. and could serve no more than two
consecutive terms. Candidates could be no vounger than
35 and no older than 65 vears ot age. The dratt did not
give the president the right to dismiss or suspend the
Parliament. At the same time. the Parliament could im-
peach the president it he were to violate the constitution
Or to commit a crime.

This first actempt to incroduce a presidency bv amend-
ing the existing socialist constitution came too late to take
effect. Less than two months later, the coup d'etat of
August 1991 erupted. Atter it. the Communist Partv of
Belarus was suspended. and the chairman of the Supreme
Soviet. Dzemiantsei. was removed from otfice. Thus. the
firstattempt to introduce a presidencv in Belarus died out
without being purt into practice.

Since that time. the debate over the shape of the
presidencv ot the republic has taken place in the frame-
work of new constitutional drafts. The first draft pub-
lished in December 1991 included a chapter on a presi-
dencv which, in tact. copied the previouslv mentioned
proposal of June 1991. Several issues in this draft consti-
tution provoked heated debate. The issue of the presi-
dencv was among the most contentious topics. The stron-
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gest opponents of a presidency in Parliament were the
opposition party, Belarusian Popular Front. and the new
chairman of the Supreme Soviet, Stanislau Shushkevich.

Taking into account the growing dominance of the
executive in the republic and the embryonic traditions of
the Belarusian Parliament, the opposition, anxious to be-
gin retorms in Belarus, teared that a presidency might
obstruct their retorm agenda. Shushkevich's posinion was
all the more interesting, since, according to polls, he had
the best chances of being elected president. His view,
echoed by some, was that a presidency should not be
introduced for at least three vears. During this period.
the parliament was to learn its role and strengthen its
position to better resist totalitarian encroachments by a
president.

Be that as 1t mav. the parilamentarv majoritv voted
to introduce a presidencv. But the constitutuonal com-
mission had to take into account the public mood which.
atter the tailed Moscow coup, associated the introduction
of a strong leader wich rotalitarianism. Consequently,
the second constitutional draft, published in August 1992,
specified the powers of the presidency in a different wav.
The draft suggested a presidential-parliamentary repub-
lic. The president was placed at the head of the state but
was granted no executive powers. He was supposed to
guarantee the separation of powers. Among other differ-
ences from precious versions. one mav notice the ban on
membership in political parties. The dratt provided that
onlv a citizen of the republic who had livea within 1ts
boundaries for at least ten vears could be electea presi-
dent. This time no upper age limit tor candidates was
established.

In general, the powers were better balanced in the
second draft than in the first. The president was stripped
of certain rights and granted others. Thus, the president
was only to propose to Parliament a candidate for the
chairman of the government. but Parliament itseif ap-
pointed him or her as well as all other ministers. This
meant that the president would be obliged to announce
only the names already proposed bv the parliamentary
majority. The president’s power in filling major state
posts was diminished: he or she could propose only candi-
dates for the chairmanship of the Supreme Courtand the
Supreme Economic Court, as well as the prosecutor gen-
eral. The final decision was to be taken by Parliament.
Parliament. not the president. was to form and dissolve

ministries and other state organs.

But in addition to such ceremonial duties as bestow-
ing awards. appointng ambassadors. and granting cici-
zenship and pardons. the president was equipped with a
number of powers that enabled him to plav a significant
role in the republic. The mostimportantof these was the
right to dissolve Parliament. This power. however, was
limited to two cases. The president could dissolve the
legislature if it should fail to approve the government
within six months or if it should pass a vote of no confi-
dence against the government more than twice in a single
vear. '

Critcs maintained that the president’s functions were
ambiguous. There were also several obvious inaccuracies
in the draft. It was difficult to understand, for instance,
whv the president’s declaration of a state of emergencv
had to be approved bv Parliament. while his declaranions
of mardal law or his call for a mobilization did not re-
quire parlilamentary approval.

The next presidential debate took place at the 12th
session of the Supreme Sovietin Mav 1993. In 1992, the
deputies failed to reach agreement on several crucial is-
sues. All thev managed to do was to set some rather
controversial guidelines for the Constitutional Commis-
sion. The new chapter on a presidency showed a rather
dubious shift toward a presidential republic.

The president was once again deemed head of state
and head of the executive. He or she was to form and
dissolve ministries. appoint and dismiss ministers and cer-
tain judges. The president would have the right to sign
and veto laws. and to suspend decisions ot local soviets.
He or she was to chair the security council of Belarus and
was proclaimed commander-inchief. Many points in the
chapter on the presidency dealing with election and du-
ties of the president, as well as his removal from the
office, remained unchanged or changed only slightly in
comparison with previous dratts.

However, some of the powers attributed to the presi-
dent by the earlier dratts were removed. Thus, the presi-
dent had the right only to present Parliament with candi-
dates for a premier and five ministers: defense. foreign
and internal affairs. finance and chairman of the KGB.
All of these were to be approved by the deputes. Parlia-
ment, without anv need of consultations with the presi-
dent, was to appoint all higher members of the judiciary,
an attorney general. a chairman and councilors of the
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control chamber and of the national bank. The president
was not given the right to declare a state of emergency.
There was one more tmportant change which limited
the president’s power and enhanced that of Parliament.
The draft deprived the president of the right. previously
given him. to dissolve Parliament. In fact. the dratt envi-
sioned no early elections at all—the consttutional com-
mission excluded from the text all mention of this possi-
biliey.

The draft was debated by Parliament in May 1993,
Bv that ume. the Parliament-president war in Moscow
had attained new heights of rancor. Evidently frightened
bv the crisis in Moscow. the deputies even tailed to adopt
aname tor the chapter (e.g.. “The president”). The bewil-
dered vice chairman of the Consuarutional Commussion.
Vasil Shaladonau. then proposed to cancei the chapter
altogether and to return to a parliamentary republic—but
to do so bv a two-thirds majority vote. The discussion
which followed reflected three points ot view on the
problem. One group of deputies spoke in favor ot a par-
liamentarv republic and proposed to remove the chapter
on the president. The second group suggested that the
1ssue be put to a referendum. The third group insisted on
introducing a strong presidency.

The second vote to name the chapter increased the
number of votes in favor from 97 to 132. which was
almost one hundred votes short. Parliament decided to
postpone the issue until its fall session. The reason tor the
deadlock was not onlv disagreement among ditferent po-
liical forces but also inconsistent voting on the part ot
manv deputies. When asked to set general guidelines tor
the Constitutional Commission, 147 deputies voted in
favor of a strong president or head of administration. 101
votes were cast for a weak president or head of state. and
130 votes were cast against introducing this office at all.
At that time there were 288 deputies present. which
means that up to 90 deputies voted for two and perhaps
even three mutually incompatible concepts at the same
time. “We live in the world of Franz Katka.” commented
one deputy in despair.

The Belarusian Parliament. elected under the Com-
munist regime in 1990. is widelv criticized for its ineffi-
cacy. Parliament is now preoccupied with promoting its
own survival even if this requires breaking its own laws.
In October 1992 the majoritv illegally ignored the drive
for a reterendum on earlv elections that had been sup-

ported bv nearlv half a million voters. Members of Parlia-
ment were frightened by Moscow's power crisisand thev
wanted to protect themselves from possible encroach-
ments of a hvpothetical president.

A vearago, the deputies declared thata new constitu-
tion would be adopted bv the end of 1993 and that new
elections would be held in March 1994. These two
pledges are unlikely to be kept. The parliamentary oppo-
sition declared that the present Supreme Soviet had abso-
lutelv no right to adopt a constitution and proposed post-
poning it for the next Parliament. According to the oppo-
sition, the first thing to do was to adopt a new electoral
law. then hold earlv elections to Parliament, then adopta
constitution, and finally to hold presidential elections.

In the view of the majoritv, however, this sequence is
unacceptable. Partlv asan excuse to avoid earlv elections
to Parliament. the majority favors earlier presidential elec-
tions. In spite ot contradictory voting, it seems to be
generally agreed that the worsening economic situation
and tense social atmosphere in the republic require au-
thoritarian rule capable of effective and quick decisions.
Last but not least. a presidency mav offer the communist
majority in Parliamenta chance to protectits future. Their
candidate is chairman of the council of ministers
Vvachaslau Kebich. About 70 percent of the deputies
work in executive agencies. More and more. the chair-
man of the council of ministers acts as the onlv leader of
the state, issuing orders bordering on laws and signing
international treaties without consulting Parliament.

Taking all this into account. one can reasonably ex-
pect that in the Katkaesque world of Belarusian
postcommunism, the present Supreme Soviet will intro-
duce a presidency and the presidential elections mav be
held in the spring of 1994. However, it is also probable
that the controversial separation of powers between Par-
liament and the president will lead to more Katkaesque
situations and crises in the future

Bulgaria I
Georgt Poshtov

There was no presidency in
Bulgaria during the vears of
communist rule. The idea for
a single-person head of state emerged during the Round
Table Talks after November 10, 1989, when Todor
Zhivkov was relieved of his duties as secretary general of
the central committee of the Bulgarian Communist Partv.
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The former communists insisted on extensive presiden-
tial powers at the Round Table Talks. assuming that the
president was to be elected by the National Assembly
where the communists tormed an absolute majoricv. By
contrast, the Union of Democratic Forces (UDF) wished
to limit the powers of a supposedlv Socialist president.
The 1990 amendment of the 1971 constitution was a
result of these miscalculations. The Socialists used their
majoritv to create a president who could control the cabi-
net to a certain extent even if tuture legislative elections
should be won by the opposition.

Historv, however, proved to be a succession of para-
doxes. In early July 1990, President Mladenov of the
Bulgarian Socialist Party (BSP) resigned after being ac-
cused of planning to use tanks against a crowd of demon-
strators in December 1989. The Socialists dominated the
newiy electea Consutuent Assemblv. After several un-
successful attempts to elect a pro-Socialist president. a
compromise was reached. and President Zhelvu Zhelev
(UDF) waselected and a Socialist cabinet (with justa tew
UDF members included in its ranks) was tormed The
new 1991 constitution vested even more limited powers
in the president. For instance. he does not have the power
to initiate legislation. True, the president may, within 15
days of the passage of a bill. return 1t, together with his
objections, for further mandatory debate. But, the final
passage of such a bill requires the approval of just a simple
majority of all members of the National Assembly. The
president must then promulgate the bill within seven
davs of its passage.

The president has the power to appoint the prime
minister-designate only atter consultations with all par-
liamentary groups. He must appoint the candidate nomi-
nated by the group holding the largest number of seats in
the National Assembly. Should the prime minister-desig-
nate fail to form a government within seven days, the
president is constitutionally obliged to entrust this task to
a prime minister-designate nominated bv the second larg-
est parliamentarv group. If the new prime minister-desig-
nate also fails to form a government, the president must
consign the responsibility to a prime minister-designate
nominated bv one of the minor parliamentarv groups.
(Not necessarily the third largest one.) It the consulta-
tions prove successful. the president asks the Assembly to
elect the prime minister-designate. It this multi-staged
process proves abortive and an agreement on the forma-

tion of a cabinet is not reached. the president appoints a
caretaker government. dissolves the National Assemblv,
and schedules new pariiamentarv elections, that must be
held within 2 months of the dissolution ot Parliament.
The president mav not dissolve the Assemblv within the
last 3 months of his term of othice. Should Parliament
within that period fail to form a cabinet, the president
must appoint a caretaker government.

President Zhelev's past as a dissident, his political
experience and personal charisma. however, give him
the opportuniry to play a significant role in the political
life of the country bevond that narrowly defined in the
constitution. The following paper describes how the presi-
dency is evolving in practice.

The latest rwists and turns of

Bulgaria II
Venelin Ganev Bulgarian potitical lite warrant
the conclusion that the de facto
powers of the Bulgarian President transcend his some-
what narrowly designed constitutional prerogatives.
While less powertul than some of his critics charge, he is
by no means as weak as he seems on paper. This is not to
sav that each and every expansion ot presidential powers
bevond those clearlv described in the constitutional text
should be considered illegitimate; the problem is to un-
derstand how that expansion actually attects the separa-
tion of powers and the workings of basic political institu-
rions.

In the spnere ot domestic attairs. Zhelvu Zhelev con-
ducts a seit-asseruve policy vis-a-vis the council of minis-
ters, inspired by his determination to see the cabinet domi-
nated by politicians with views congenial to his own and
his desire to preempt certain fields ot decision-making,
most notablv counter-intelligence, national securiry and
defense. As pointed out bv Georgi Poshtov above, the
president has no constitutional authority to dismiss the
prime minister, who is designated bv the majority coali-
tion in Parliament. But the events surrounding the resig-
nation ot the UDF government headed by Philip
Dimitrov and the subsequent appointment of Liuben
Berov strongiy suggest that. when it comes to the fate of
governments, the president is much more than a nonpar-
ticipant observer. In the beginning of September 1992,
Zhelev sharply criticized the policies ot the UDF govern-
ment. Several weeks later came the sensational “discover-
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tes” disclosed bv General Brigo Asparukhov (one ot
Zhelev's close associates and head of the National Intelli-
gence Service. subordinated directlv to the president)
which purported to establish a link between some UDF
members of the council of ministers and an attempted
tllegal shipment of weapons to neighboring Macedonia
in defiance of UN-imposed sanctions against former Yu-
goslavia. (As of November 1993, these accusations have
remained largelv unsubstantiated: although a special par-
llamentarv invesugative committee has been set up, no
action has been taken against anv of the ex-otficials in-
volved.) Perceiving these allegations as a direct challenge
to the legitimacv of his government. Prime Minister
Dimitrov asked Parliament for a vote of confidence. That
vote was reportediv preceded bv extensive “consultations”
between Zhelev and Ahmed Dogan. chairman of the
Movement tor Rights and Freedoms (MRF). the Turkish
minority partv. which controlled the swing votes and
had supported the UDF up to that moment. The resuit of
the vote is well-known: MRF “switched sides” and joined
the ex<communists in toppling the UDF government.
The subsequent phase in of the MRF-Zhelev relationship
was marked bv the nomination by the MRF, and subse-
quent election by Parliament, of prime minister Liuben
Berov, a personal advisor to the president who has no
previous experience as a politician and whose only polit-
cal asset seems to be his lovalty to Zhelev.

These developments lend some plausibilitv to the
common beliet that the president. while constitutionaily
weak. exercises in tact considerable leverage over appoint-
ments and dismissais in the council of ministers.

In the aftermath of the governmental crisis, the pow-
ers of the president as supreme commander of the Armed
Forces also expanded. The requirement ot a ministerial
motion concerning appointments and dismissals of gen-
erals has effectivelv been reduced to an insignificant tor-
malitv; and Zhelev now apparently has a tree hand in
selecting senior militarv personnel.

The president has been at least partially successtul in
circumventing another constitutional obstacle as well: the
provision which excludes him trom the list of persons
empowered to introduce draftlegislation to Parliament
(Art. 87. Para. 1). Numerous “working groups” prepar-
ing draft legislation have spawned under the auspices of
the presidencv: and Berov seems to have been entrusted
with the task of coordinating their work with the acuwvi-

ties of his ministers. While it is difficult to measure the
extent to which Zhelev can iniuate legislation and other-
wise attect the agenda-setting mechanism in Parliament,
it is likelv that he can exercise at least some influence in
these matters on a regular basis.

The reiuctance of the ex-communists to support
Zhelev's projectsis one of the major obstacles with which
he has had to reckon. In this connection. the president
can enhance his bargaining power by making use of two
seemingly innocuous and unimportant prerogatives: the
power to “designate landmarks of national importance”
and the right to pardon. It should be remembered that.
after 1944, a significant number of villages and towns in
Bulgaria were “renamed” so as to perpetuate a “pantheon
of heroes™ and to emphasize various aspects of commu-
nist ideologv. Now the problem ot whether or not all
these names should be changea once again has unleashed
a heated political debate in which the president, in all
likelihood, will be the umpire. Because the communists
are verv sensitive to this issue, thev might be willing to
make at least some back-room concessions in order to
preserve the status quo.

The right to grant pardons bounced to the forefront
of political discussions in the wake of the first criminal
trials against ex<communist leaders, most notably during
proceedings against Georgi Atanassov. who was prime
minister at the time Todor Zhivkov was ousted in No-
vember 1989. The sentences have been carried out. and
thererore the onlv pathwav out of prison leads through
the ortice of the president. The ex-<communists clearly
recognize the enormous ettect which an evenrual pardon
might have on their electorate, and thev are pressing the
president to exercise his power in their favor. Given the
situation, it would not be surprising if Zhelev agreed to
pardon some of the convicted ex-communists who are
still quite popular among partv lovalists in exchange tor
an accelerated legislative handling ot some of the laws
that are of the highest prioritv to him (especiallv those
related to the national police. the armed forces. and the
securitv and intelligence services).

Arguably. the president’s prerogatives in foreign
policv have also steadilv expanded over the past two vears.
During the first six months of Berov's administration, no
minister of foreign affairs was appointed. The portfolio
was taken over bv the prime minister. but he himself
made it ciear that he possessed neither the expertise nor
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the will to manage the nation’s foreign reiations. Not
surprisingly, policv-makers associated with the president
threw themseives into the vacuum. Althougn the presi-
dent 1s supposed to appoint heads ot diplomatic missions
onlv upon a motion ot the Councii of Ministers. i nu-
rnerous cases such a motion has not been submuitted atall.
and the president seems to enjov considerable domain
complete so far as personnel decisions are concerned. (One
recent exampie is the appointment of Marko Ganchev. a
writer and public supporter of the president. as ambassa-
dor to Belarus.)

The presidentand hisstatt have ettecavelv preempted
vetanother sphere ot decision making, the importance ot
which should not be underestimated: the negouations
with the United Nations concerning Bulearia's demands
ror compensation ror cthe fosses which its immacure mar-
ket economv nas surtered as a resuit of the UN-imposea
trade embargo on rormer Yugosiavia. In additon. the
president and some ot the experts who work closelv with
him (tor example, Ventsislav Antonov) are acuvely in-
volved in the process of re-negotiating the Bulgarian tor-
eign debt. Although formallv subordinated to the Coun-
cil of Ministers. Marianna Todorova, the head of the
Foreign Debt Commuttee, is a tormer advisor of Zhelev's
and maintains a verv good working relationship with the
group of financial experts who currentlv advise the presi-
dent.

These exampies suggest the following general con-
clusion. The de facto as opposed to de nire powers of East
European presidents aepend large1v on intormal nerworks
of poiitical allies and associates. Such nerworks can be
created bv a skillful emplovment of seemingly innocu-
ous, constitutionallv prescribed appointment powers. 1f
President Zhelev wields powers bevond those he is tor-
mally assigned. it is because after using his right to make
appointments well. he now has triends in high places.

Czech Republic A line-bv-line analysis of the
Vojtech Cepl tormal powers of the president
Mark Gillis inscribed in a written consti-

tution is not sufficient. An al-
ternative approach can be described as constitutionai re-
alism. No constitution has ever been painted on a blank
canvas. To understand how consututions reallv func-
tion, therefore. we must take into account other tactors

which intluence, sav.a president’'s powers at least as much
as does the written text. Some exampies are: the prevail-
ing public opinion. poiitical circumstances and political
culture. personalities of the main political actors, tradi-
tons surrounding the insttution. esteem in which the
president is held. All of these are criticallv important to a
president’s real powers. It is ditficult to analvze such
tactors because thev are elusive. Nonetheless they exist
and intluence events, so we must take them into account.

De jure powers

Betore proceeding to a discussion ot the Czech presidency
in 1its social context. we begin with an analvsis of the
presidency asitisactually laid down in the 1993 constiru-
tion. Because the presidency in its current form i1s mod-
cled to a verv significant extent on that of the First Re-
public (1918-1938). it makes sense to compare the oftices
of president under these two consurtutions and to trv to
account tor the major difterences that exist berween them.

The First Republic was the only viable democracy in
Central Europe during the inter-war period. In its consti-
tutional svstem, the president plaved a dominant role in
determining the basic outlines of the rest of the govern-
ment. Able to appoint and dismiss ministers at will and to
decide which porttolio each received. he wasable to bring
great pressure to bear upon the conduct of government.
In addition, he had plenarv power to dissolve Parliament,
which potentially gave him great intluence over its legis-
lative program. Though he had little power to make deci-
sions on individual or aetailed matters. in a sense he
wielded macro<ontrol over the workings of government.
Consider now, the powers of the current president, espe-
cially his leverage over other state bodies.

The portion of the 1993 Constitution devoted to the
presidency is quite short and consists primarily of provi-
sions concerning his election. replacement in case the
office is vacated. his lack of political responsibility and
absolute immunity from prosecution. The actual powers
of the president are contained in Articles 62 and 63. At
tirst glance thev are a somewhat impressive looking list of
competencies. A more thorough reading of the complete
text of the constitution, however. shows that these com-
petencies are tor the most part pretensions of power.

The competencies of the president are listed in two
articles, because the president mav exercise Article 62
powersindependently, while he must obtain the counter-
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signature ot a governmental minister to take action un-
der Article 63 powers. Because Article 63 contains the
onlv trulv significant powers. this arrangement ensures
that the president can take no serious initative. The
president of the First Republic was also required to ob-
tain the countersignature of a minister. but he had a great
deal more leverage over ministers because he had the
power to dismiss anv minister at will, a power which the
current president lacks.

Article 62 lists several powers which are normaily
associated with a strong president, but in the Czech con-
stitution thev have either been turned into mere tormali-
ties or are gutted bv other provisions of the constitution.

Article 62(b) gives the president the power to con-
vene sessions of the Assemblv of Deputies. With such a

power. as well as the power to dissolve the bodv (dis- |

cussed turther below). a president can exert significant
niluence over the conduct of Parliament. The First Re-
public president. tor example, though he could not pre-
vent the National Assemblv tfrom meeting, could post-
pone their biannual sessions for several weeks. This could
prove to be a usetul method for delaving undesired legis-
lation. The current president mav delav the opening ses-
sion ot the Assemblyv of Deputies onlv by thirtv davs.
Thus. his power to convene the Assembly is merelv cer-
emonial.

Equallv formal is the president’s power to dissolve
the Assemblv. This is normallv a powertul tool in the
hands of a president. and the First Republic president had
absolute authoritv to dissolve Parliament. While Article
62(c) of the current constitution gives the president the
power to dissolve the Assembly. Article 35(1) ensures
that he enjovs verv little discretion in exercising that
power. He mav dissolve the Assemblv onlv in a tew strictly
defined circumstances, such as when the legislature re-
fuses to meet or fails to take acrion on a bill requesting a
vote of confidence in the government.

In a parliamentary system. the presidential power to
veto legislation is usually mild. and this was true as well
of the president of the First Republic. Generally. a vetoed
bill must be reapproved bv a supermajority, burt in the
current constitution a superquorum rather than a
supermajority is required. In the ininal vote. a bill mav be
adopted bv a simple majoritv of deputies present. and
there is a very small quorum requirement—a mere one-
third of all deputies. A bill returned to the Assembly by

the president must be readopted bv an absolute majoricy
of all depuues. This might seem to make a big difference,
because the president can require approval bv 101 depu-
ties rather than just thirey-tour. However. aimost all of
the depunies would certainlv be present tor the inital
vote on anv bill that 1s the least bit important or contro-
versial.

The president’s veto is thus usetul onlvasa corrective
measure if somehow a small group of deputies pushed
through a bad bill while most deputies were not present.
Barring this unlikelv scenario, the presidential veto is
merelv suspensive, so that deputies who lose a closely
contested vote will have another chance to change minds.
(We expect that party discipline wiil usuallv be too strong
to permit defections.) The president’s disapproval of a
bill could oniv intluence the outcome ir the president is
verv popuiar with the public ana can make use of this
popuiarity to pressure the deputies.

A related power is the power to sign acts ot Parlia-
ment betore thev are promulgated. This power is found
in Article 64(i) and could be interpreted to mean that the
president mav effectivelv block legislation at the final
stage, simplv by refusing to atfix his signature to an act of
which he did not approve. However. Article 51 makes
clear that the president enjoys no discretion in this re-
spect. Acts finallv adopted by the Assembly (atter all pro-
cedures have been tollowed, including the re-vorte after a
presidential veto) shall be signed by the president. This
function is whollv formal, not invoiving anv consent or
approval on his vart.

The president’s role 1n refation to the government is
also very limited. Article 62(a) gives him the power to
appoint and recall the prime minister and other minis-
ters, but the elaboration of this power in the section of the
constitution devoted to the government shows it to be
insignificant. The president appoints the prime minister
and the other ministers, but the munisters he appoints
must first be nominated bv the prime minister he has
selected (Art. 68[2]). The president’'s power to appoint
replacement ministers and to recall ministers must fol-
low the initiatives of the prime minister (Art. 68[5]).

The president is evidently tree to appoint whomever
he wishes as prime minister. but such discretion is limited
bv the Assemblyv’s right to vote no confidence, making his
power to choose the prime minister essentiallv a confir-
mation of the results of legislarive elections. (This is per-
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tectlv normal. since the government in a parliamentary
democracy should be more influenced by electoral results
than by the president.) Should the president dislike the
leader of the partv winning the elections. he must ulti-
matelv accommodate him. because the power to nomi-
nate the prime minister falls to the chairman of the As-
sembly if the Assemblv votes no confidence in two suc-
cessive governments proposed by the president. Rather
than suffer a political bloody nose in a futile battle, the
president would appoint as prime minister only the per-
son leading the coalition in the Assembly. In strict terms,
the president appears to have untettered discretion in
recalling the prime minister. This apparent gap is prob-
ably due more to political realism (what president would
dismiss a prime minister in whom the Parliament has
contidence?) than to sloppy drafting by the framers.

The First Repubilic president was empowered by Ar-
ticle 78(1) to decide who would direct a caretaker gov-
ernment until a new government could be tormed. This
gave the president the opportunity to run the govern-
ment simply bv installing his stooges. He could also pre-
cipitate the fall of a government, either bv recalling it
himself or by appointing a weak government that Parlia-
ment was sure to topple. He could prolong the situation
by proposing unworthy candidates to fill the government
while he continued to run things through his minions.
The current president has none of this latitude. For one
thing. he has no authoritv to appoint a caretaker govern-
ment; the fallen government sits until a new one can be
tormed (Art. 68(d)).

The rest of Article 62 does grant the president some
real powers which, while they are notillusory, are of less
importance than the rather formal and empty ones al-
ready discussed. In the judicial area, he has the power to
pardon convicted criminals as well as a power similar to
prosecutorial discretion, permitting him to order that a
case not be inidated or that it be halted. The power to
grantan amnesty is enumerated separatelv under Article
63. (Perhaps the fact that ministerial approval is required
stems from bad memories of President Havel's hastv deci-
sion to emptv the prisons soon after the Velvet Revolu-
tion.) He appoints all the judges of the Constitutional
Court, as well as the chairman and vicechairmen of that
body, though the Senate must consent to the selection of
these judges. He also appoints the chairman and the vice-
chairmen of the Supreme Court without the require-

ment of consent by any other bodv. He appoints judges to
that court. as well as all other judges of the Republic. but
those appointments come under Article 63. requiring
ministerial approval. Article 62 concludes with the
president’s power to appoint members of the Supreme
Auditing Office and Czech national bank.

Article 63 also includes several powers that are of
lesser importance, such as the right to grant an amnestv
mentioned above and the right to award state honors. In
Article 63(f) the power to call elections to the Assembly
of Deputies is established. Elections to the Assembly are
to take place once everv four vears. barring the dissolu-
tion of the Assembly which, as discussed above. is un-
likely to occur. The door to presidential discretion is here
opened just a crack. with the president being entitled to
call the election at anv time during the last thirtv davs of
the previous electorai term. However. it 1s hard to imag-
ine how that minuscule range of choice could be ot anv
strategic importance. This power would seem to fit better
under Article 62: the sateguard of ministerial approval is
superfluous because this is a whollv formal power.

The remainder of the president’s powers under Ar-
ticle 63 relate to foreign attairs. The tact that the presi-
dent should be an important factor in toreign affairs is
also asserted in Article 54 which declares him to be “the
head of state.” Despite this. Article 67 declares the gov-
ernment the “highest organ of executive power,” raising
the possibility of contlict berween the president and the
prime minister over the conduct of toreign atfairs. It is
sensible for them to share this responsibilitv. because i
would not be in keeping with the modern practice ot a
parliamentary democracy for the president to play the
dominant role in foreign aftairs. But. the constitution
does not clearlv allocate responsibilitv for foreign affairs.
This textual unclarity creates the potential for consttu-
tional triction. although informal arrangements have al-
ready been developed to help detine the respective roles
of president and prime minister in this domain.

With regard to the conduct of war powers. power
sharing is somewhat ludicrous. The president is declared
“supreme commander of the armed forces” in Article
63(c), but it is conceptually impossible for a person to be
“supreme” when he must seek approval tor his actions.
For the constitution to fail to state clearly who will have
the final sayv in questions of the conduct of a war is to
court disaster. because this is one area of governmental
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power where dispersion and checks and balances are 1n-
appropriate. It is to be hoped that the power to direct the
militarv 1n combat will not need to be exercised in the
near future or ever. but such a possibilitv can never be
ruled out. and itisirresponsible not to make proper provi-
sion for it. This power should have been placed in Article
62.leaving it fullv to the president’s discretion. This holds
as well for the related power under Article 63(g) to com-
mission and promote generals.

The core foreign relations powers stated in Article 63
are the power to represent the state externally (the treary-
making power). and the power to appoint and recall the
nation’s diplomatic personnel and to receive other na-
tions’ diplomats. Though enumerated separately, thev fit
neatlv together as the normal non-militarv toreign rela-
tions powers. Thev are significant powers. so 1t is in this
area that the president is most likelv to exercise intluence
in shaping the atfairs of the Czech Republic. This is in
accordance with Czech history, as the prime minister has
traditionally plaved only a small role in foreign affairs. It
was the foreign minister (traditionally a political ally of
the president) together with the president who took the
lead.

Although the current Czech constitution was looselv
modeled on the constitution of the First Republic. the
powers of the presidencv are clearlv much weaker than
under the earlier svstem. This development can partly be
attributed to the relative positions of the prime minister
and the president during the constitution-making pro-
cess. During the dratting of the constitution. the ottice ot
president of the Czech Republic did not tormaliv exist.
Furthermore, the federal presidency was lett vacant fol-
lowing Havel s resignation in July 1992. Although Havel
tried to influence the constitutional drafters. he could do
so onlv as a private citizen.

De facto powers

In spite of the weakness of the presidency under the cur-
rent constitution, it is still possible for Havel to breathe
life into his office. mainlv bv making ettective use ot the
esteemn that attaches to the post as well as his personal
prestige and powers of persuasion.

One factor working in Havel's tavor 1s the role that
the president has plaved in the country’s historv. The
current president is without question a national hero tor
his kev role as a liberator and renewer of the nation. In

this regard he has a great deal in common with an earlier
president. the founder of the nation, Tomas Masarvk.
The people feel a strong sense of gratitude to Havel and
trust him greatlyv. Rather than seeking a strong hand. the
Czech nauon responds on an emotional level to leaders
who represent their values and are thus worthy of respect
and emulation. Havel is clearly a person who embodies
the values of the nation. and the people look up to him for
it. He continues the line of national leaders whose lives
were devoted to the ideal “truth shall prevail,” a leitmorif
that echoes throughout Czech history. Lastly, the naton’s
leader should ideallv be non-partisan because such a dis-
engaged stance will allow him to be a touchstone, the
known factor around whom the people remain united
when political controversies threaten to split them. Havel,
of course. has doggedlv maintained his aloofness from
party attiliation.

Havel also derives strength trom historical precedent
in another wav. He has consciously drawn upon certain
traditions ot the presidency as established by Masarvk.
Masarvk infused the oftice with several monarchical ele-
ments that helped him to exert influence. For example,
the presidency has its seat in the Castle and the Arch-
bishop of Prague marks his inauguration by celebrating
mass at St. Vitus’ Cathedral. By cultivating these monar-
chical traditions Havel has infused the office with anaura
of power which he ably uses to influence others.

Havel has consciouslv continued other traditions
tounded bv Masarvk. as well. Everv Wednesdav the
prime minister went to the Castle to have dinner with
the president and to intform him of the government’s
activities. Everv Fridav. Masarvk gathered together in-
fluenual individuals. dubbed Patecnici or Friday people,
from across the political spectrum for informal meetings.
Havel has continued some of these traditions. His talks
cn Sunday are transmitted via radio from Lany. On
Wednesdavs. the prime minister comes to the castle after
the cabiner meeting and on Fridays Havel holds informal
meetings. These traditions are not written in the constitu-
tion but have become important quasi<onstitutional in-
stitutions that enhance the role and position of the presi-
dent.

Havel has proved very adept at manipulating the
svmbols and traditions of the presidency to hisadvantage.
His past career seems to have served him well in this
regard, he was. after all, a dramarist before he was a phi-
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losopher or a politician. Even after what could in political
terms be described as a somewhat lackluster pertormance
as the federal president, he still enjoys the approval of
approximately 70 percent of the people. Unless he com-
mits major blunders, it would be verv difficult tor him to
lose the extraordinary respect and gratitude of the nation.

Conclusion

On paper, the Czech president is not particularly power-
ful. Masarvk enjoyed vastly greater constitutional lati-
tude than does Havel. With the advent of the First Re-
publicas with the modern Czech Republic. an extremeiy
popular figure was elevated again to the presidency. In
the First Republic, such was the enthusiasm for Masarvk
that the framers of that constitution granted excessive
power to the presidency. Like Masarvk. Havel could be
trusted with such power. but what about tuture presi-
dents? It is now widely believed thata balance of power
is essential for any enduring political system. and this is
what the current constitution aims to achieve.

With his considerable powers of persuasion and com-
pelling force of personality, Havel has what it will take to
establish the place of the newly designed presidency in
Czech politics.

According to historical tradi-
tions, the Hungarian president
is elected bv Parliament.

Hungary
Andras Mink

Nonetheless the method of electing the president was the
subject of sharp political debates during the transition
process in 1989. Although opponentsin the debate made
theoretical claims. everyone was perfectly aware ot the
concrete political stakes.

Those favoring direct presidential elections, argued
that, during the transitional political and economic crisis,
the country needs a widely respected leader, who enjoys
popular trust, obtains legitimacy directly from the people,
represents the national interest as a whole. and is above
partisan quarreling over factional interests. Only such a
figure will be able to maintain political stability and con-
tinuitv while rival political parties battle raucouslv among
themselves. To overcome the national crisis. coordinated
efforts are required. These etforts can be symbolized and
represented only by a directly elected president. Advo-
cates of direct elections added that the citizenrv must not

be deprived of the democratic experience of electing the
leading man in the country. Such an election would
reinforce the peoples’ confidence in the new regime and
in democratic insticutions in general.

Opponents of direct elections offered a different in-
terpretation of the democratic process. They argued that
we must rely, not on persons, but upon impersonal proce-
dures and institutions. The electorate should experience
the operation of a multiparty parliamentary system and
the techniques of democratic decision-making, including
the conflicts and sharp debates that occur within that
framework. Moreover, the people at large should accept
responsibility for choosing among political alternatives.
Popular confidence vested in a trustworthy father-tigure
would onlv strengthen patriarchal expectations and feel-
ings ot dependency on the state. A directlv elected presi-
dencv might eventuallv reproduce the verv sort of auto-
cratic political culture from which the country is now
struggling to escape.

While participants in this debate outlined their con-
trasting theoretical arguments, the political background
wasclear for evervone. Some less radical opposition forces
believed that a peaceful transition could occur only with
the active support of the reformed communist camp.
According to the bargain they proposed. direct presiden-
tial elections would be held before the parliamentary elec-
tions. Thev fielded their own candidate as a salute to the
idea of electoral competition. But evervone knew that
the onlv tigure who could possibly win the election was
the popuiar and well-known retorm communist leader.
Imre Pozsgay, who had close connections to the “found-
ing fathers” of the largest opposition party, the Hungar-
ian Democratic Forum (HDF). A slightly left-wing, re-
form communist-populist coalition began to take shape
on the basis ot a common “commitment to national val-
ues.”

The liberal parties and other political forces immedi-
ately recognized the dangers of such a “grand-national”
coalition. If a reform communist politician became presi-
dent by direct elections, he would have crucially influ-
enced the outcome of the parliamentary elections. Over-
shadowed by the emerging national alliance, the smaller
parties would have lost their significance. The informal
power structures of economic and political life could have
remained in place, unbalanced by any eftective opposi-
tion in the new Parliament. The great attempt to revolu-
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tionize the svstem would have turned out to be nothing
more than the recruitment of a few new elites into a
basicallv unchanged regime.

To prevent such a disappointing outcome. the liberal
parties initiated a reterendum. Thev proposed that the
presidential election should take place atter parliamen-
tary elections. Their unspoken calculation was that no
one would give the tormer Communist Party (bound to
lose heavily in the legislature) an opportunity to recap-
ture power through the back door of the presidency. The
new Parliament. as a consequence. would probably de-
cide to elect the president indirectlv. The liberal parties
also hoped that a successtul campaign would strengthen
their own position on the political landscape, and that the
new Parliament would contain a strong opposition. The
liberals won their reterendum. and. although disappointed
socialist/communist supporters avenged themseives in
the second round of the general elections (most of them
voted for the HDF), the outcome tulfilled liberal expecta-
tions. The reterendum convinced the HDF that it was
not necessarv to strike a deal with the former rulers. The
new Parliament consisted of a strong non-communist rul-
ing coalition and a relatively strong opposition. It also
decided to elect the president indirectly, just as expected.

A president from the opposition

But a further compromise was required to start govern-
ing. The Hungarian constitution contained special quali-
fied-majority requirements. of little significance during
one-partv rule. but which put intolerable constraints on
majority government in a balanced. multipartv Parlia-
ment. Even the state budget had to be passed bv a quali-
fied majoritv. The largest governmental partv (HDF)
and the largest opposition partv, the Alliance of Free
Democrats or AFD. started negotiations on how to alter
the constitution. The HDF needed the consent of the
latter. because all constitutional changes required a quali-
fied majoritv. The AFD was willing to relinquish some
of its veto powers. but. in return, demanded concessions.
The final agreement. which was called. not without mal-
ice, a “pact” bv the press and other parties. contained a
single provision: the president was to be elected trom
among the opposition. The candidate agreed upon was
Arpad Goncez trom AFD.

Goncz's personality and political background con-
cributed importantlv to this partisan swap. He was one of

the few politicians acceptable to both sides. He was the
“doven” of the '56 generation and had spent six vears.in
prison after the revolution. Asa voung politician. he was
close to the old Smallholder’s Partv as well as the Peasant
Partv. and hence had good relations with national-popu-
list writers and intellectuals. Thart is what made him
acceptable to the government. In the late 1970s, he joined
the “democratic opposition,” the forerunner of AFD,
which openly advocated human rights and civil liberties
under the old regime. Asaresult, Goncz personally united
and represented almost all of the progressive traditions
on the Hungarian political landscape in a synthetic and
reconciling way. drawing attention to the overlapping
elements and downplaving the divisions. Despite the
many politicians who bitterlv opposed the “pact” itself,
nobodv obiected to Goncz personailv as the most suitable
candidate tor president. His reputation. authenticitv, and
personal credibility seem not to have been doubted bv
any side.

The president of the people

Goncz was elected to the presidencv in Mav 1990 by an
almost unanimous Parliament and immediatelv became
the most popular political figure in the country. No poli-
tician from either side enjovs comparable respect among
the public at large. While feliow presidents in Eastern
Europe, whether elected directly or indirectlv, have help-
lesslv watched their popularitv waste awav, Gonez re-
tains public esteem and trust.

His continuing popularitv probably stems from a va-
rietv of factors. Firstof all. his poiitical background plays
a significant role. Righr after the elections. a large popu-
lar majority would have tavored basing the new govern-
ment on a coalition of the two major parties. This idea
was soon dropped. But the president continued to repre-
sent. in his own person. the image of that unchosen grand
national coalition. As relations berween the two sides
became increasinglv bitter during the next few months,
the president was able to maintain something of that
original popular image. In the eves of the public, his
tigure and behavior represented the cooperative way gov-
ernment ought to be run.

The other crucial element explaining Gonez’s popu-
larity lies in his personal habits and stvle, unprecedented
in a countrv which alwavs had mightv kings, milords,
and comrades. In his public appearances. Goncz presents
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politics as something no longer remote or bevond the
vrasp of ordinarv peopie. Asa commentator (who 1s not
among the president’s adherents) stated in an interview:
he is simply not a real president: he is unable to snow
authoritv. After he was inaugurated. Gonez said that he
perceived his role as an advocate or a mediator tor those
who were losers in the crisis and who felt exciuded from
the political community and the nation. He had a chance
to play this roie quite earlv. Atter the intamous taxi-
drivers” blockade in October 1990. he proposed a pariia-
mentary resolution to the crisis. which provided amnestv
tor those who took part in the demonstration. The basic
motivation behind the blockade—besides the thrill of
masses suddenlv discovering that “we are tree to protest”
against government—was that the people telt deceived
and manipulated bv potiticians. The iniiauve or the
president proved to many people that there was at least
someone 1n political life who took their views seriouslv.
And the more the public telt alienated trom other poiiti-
cal institutions. the more thev trusted Goncez. who re-
mained untainted by the disillusioning and fruitless con-
flicts of evervday politics. As we will see, the president
could not avoid all involvement in political contlicts. But
repeated attacks bv the government side which aimed to
discredit him served only to brighten his reputation. In-
deed, the public seemed to believe that the government
slighted the president just as it neglected the views of the
average citizen. The government exciuded the president
from politics just as it excluded the peopie. In short. the
public “identified” with the president. seeming to aiscern
in him the same subordinate. oppressed tigure which thev
telt themselves to be.

The third tactor in Goncz's popularity is closelv re-
lated to the second. Those who dislike the government
are not readv to identify themselves automaticallv with
any opposition party, tor to be a member ot any partv 1s
reallv out of fashion nowadavs. But to identity with the
president causes much less normative dissonance. even
though he originally came trom the opposition party.
Indeed. as president, Goncz never claimed to be an oppo-
sition figure, trving instead to escape this role.

Perhaps one could sav that the president re-occupied
the vacant posicion ot the good. poweriess king surrounded
by bickering and vicious power-seekers. Some commen-
tators spv relics of patriarchal feelings in his populariry.
In mv opinion. such feelings are ot marginal importance.

Gonez's populariry. 1t seems to me, reflects the peoples’
clementarv democratic desire to be equal in the political
process. Thatis the stvle that the president conunuouslv
displavs. a stvle he possiblv could not maintain if he were
directlv eiected. The paradox here i1s worth stressing.
Goncz has the popular respect usually reserved for a di-
rectlv elected leader. but he can preserve his reputation
onlv because he is elected indirectly.

The president at the center of conflict

The policv of compromises, the spirit of the “pact,” was
soon repiaced by a policy of confrontation. The basic
contlict arose when the new coalition proved unable to
fulfill its promises. The credibilitv and popularitv of the
government radically decreased a tew months after the
elections. The raxidrivers blockade ana the failure of
the coatition 1n municipal elections ciearlv signaled that
the public had withdrawn support trom the winners of
the legislative elections. The ruling parties might have
justifiably complained that thev did not deserve thisrapid
and shocking abandonment. They believed that the op-
position reneged on an agreement among the parties to
make common efforts to overcome the crisis. On the first
davs ot the blockade. the AFD announced that the gov-
ernment was unsuited to manage the crisis. Later on,
even within the partv. manv considered this announce-
ment a serious mistake. The ruling parties also thought
that thev were not receiving the necessarv support. or
even well-balanced criticisms. trom the media. A new
strategv was then agopted by government: thatof taking
overasmanv positions as possible in politics. the economyv
and the media. The argument used to justity this amass-
ing of power was a majoritarianone. Those who won the
elections represent the majority will, and neither the po-
litical minority nor any other institution should hamper
their getting their wav. Some governmental politicians
declared the mere existence of qualitied-majority laws to
be the “scandal” ot Hungarian democracy. For similar
reasons, these same politicians have never reconciled them-
selves to a president. elected with their own votes, who
objects to their wishes.

In a voung democracy, neither the limits of the
majoritv’s will nor legitimate claims of the minority are
clearlv delineated. Thusextraparliamentary institutions,
such as the presidency or the Constitutional Court, get
drawn disconcertingly into evervdav political contflicts.
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The Hungarian president soon found himself in a contra-
dictory situation. His constitutional dutv to represent
national unitv implies a responsibilitv to remain neutral
in political battles. At the same ume. he has an equally
important constitutional dutv to preserve and ensure the
democratic functioning of the state. These duties would
be in harmony, if all important political actors agreed
about the meaning of “democratc functioning.” But thev
fall into contradiction when such a consensus does not
exist. Ordinarily, the president must not impede the
majority’s will. But he must do so when he realizes that
the majority has overstepped its bounds. But who de-
cides when a government with an impeccablv democratic
pedigree injures the rules of democracv? The president
cannot stand by as a neutral observer in such a case. And,
in tact. one side has accused Goncez or being “antidemo-
cratic.” the “saboteur” ot the democratic decisions. while
the other side has urged him to take firmer action against
abuses of power.

The current governing coalition perceives the presi-
dent as an obstacle. Theyv have tried to overcome this
obstacle in two wavs. First of all, thev have tried to
minimize his influence in the governing process and to
render his power merelv svmbolic. During the taxi-
driver's blockade, the president, as commander in chief
of the army, prohibited the use of the army against the
demonstration. He made anv violent action against the
demonstrators impossible bv withholding instruments of
violence from the police. Soon atter the blockade the
government questioned his authority to command the
army and initiated a review of the issue in the Constitu-
tional Court. The media-war provided the next occasion
tor the government's attempt to shrink presidential power.
This contlict began, as is well known. when the president
did not appoint the candidates Prime Minister Joszef
Anrall had proposed for the chairmanships ot national
radio and television. The question, again submirted to
the Constitutional Court. was whether the president has
the authoritv to make independent judgments abour the
PM’s proposals, or whether he must sign the latter's ap-
pointments automaticallv. In both cases the government
claimed that the president mav not interfere in the attairs
of the execurive, because he is not responsible for govern-
ing the country. He is accountable neither to Parliament
nor directly to the people. (Only Parliament can replace
the president. and onlv in extreme cases. such as a grave

criminai oftense.) The opposition. by contrast. empha-
sized that the president’s dury to preserve democracy re-
quires that he exercise a more- than-svmbolic role in such
matters, especiallv when the appomntment in question
presupposes independence from the government as in
the case of the national media. The rulings ot the Consti-
tutional Court have been quite ambiguous on this issue.
Both sides interpreted them as veritying their own point
of view. Nonetheless, Goncz continued torefuse Antall’s
appointments. Although the president has been repeat-
edly accused of violating the constitution, the game shows
no signs of coming to an end.

Poland
Andrzej Rzeplinski

Formal constitutional design
has conspired with less finelv
calibratea poiitical and social
forces to make the presidency in Poland relatively strong.
In the region. the powers of the Polish president are com-
parable to those exercised by the presidents of Bulgaria
and Romania. Walesa, through force of personalitv and
prestige, has put his stamp on an institution originally
designed for General Wojciech Jaruzelski. Although the
parties of the new ruling coalition are on record as favor-
ing the adoption of a purely parliamentary-cabinet sys-
tem thev are unlikelv to want to take on Walesa directly
in any attempt to limit his constitutional powers.

The constitutional amendments ot April 7. 1989. a
result of the round-table agreement struck berween Soli-
daritv and the Communist Partv. cleariv tailored the presi-
dencv tor General Jaruzeiski whom both parties saw as
the perfect guarantor of the interests of the nomenkla-
tura and the Soviet empire during the period of transi-
tion.

In the spring of 1990. the Solidaritv Union and two
political parties, formed several montns earlier, ied a move-
ment to replace General Jaruzeiski with Lech Walesa as
president. These parties. the Center Alliance (CA), led
bv the Kaczvnski brothers, and the Liberal Democratic
Congress (LDC), vigorously demanded that Jaruzelski
resign so that Walesa could be appointed president by the
National Assemblv. The idea ot a constitutional amend-
ment introducing direct presidential elections. which was
adopted, was submitted by the tollowers ot the then prime
minister. Tadeusz Mazowiecki. who telt thev stood no
chance of out polling Walesa in the National Assemblyv.
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In the first round of the elections. however, Mazowiecki
finished a dismal third behind both Walesa, who gar-
nered over 40 percent of the vote and the dark horse,
expatriate millionaire Stanislaw Tvminski. Walesa eas-
ilv bested Tvminski in the runoff, receiving almost 80
percent of the vote.

Several months after the elections (Februarv/March
1991), Walesa and the CA gradually parted company.
The CA demanded accelerated parliamentarv elections
(to be held in May 1991, at the latest) and a purge of the
public administration. The president postponed the elec-
tions hoping for an improvement in the economic situa-
tion under the coalition cabinet he had formed with Jan
Krzvsztof Bielecki at its head. Walesa also proved resis-
tant to the lustration rheroric of the Kaczvnski brothers.
It was necessarv to use the bureaucracy inherited trom
the communists. he realized. as no other was available.
Bielecki's continued support for the radical reforms
launched under the Mazowiecki government by Vice-
Premier Leszek Balcerowicz (who remained in the new
cabinet at Walesa's request) quickly eroded Walesa's re-
lations with the Solidarity trade union. In 1991/1992,
‘Walesa became as alienated as Balcerowicz from Solidar-
itv, which had a clearly socialist economic program de-
spite its anti-communist orientation. The final breach
occurred in the summer of 1993 when Walesa rejected
the humiliating conditions attached to his invitation o
the 4th Solidaritv Congress and stated in revenge that he
shared nothing in common with that kind of trade union.
After the 1991 parliamentary elections. the LDC treed
itself from the president’s control and moved closer to the
views of the centrist Democratic Union (DU) which was
founded bv Mazowiecki and was thus less well-disposed
towards Walesa.

The tuture of presidential powers was one of the
main questions debated during the making of the Little
Constitution in 1992. The debate reflected the changing
balance of power within the Sejm. Aslongasthe CA and
its allies, fresh from their break with Walesa. staved in
power (until June 1992), thev hampered the progress of
work on the Little Constitution and. in particular. pre-
vented anv extension of the president’s prerogatives: thev
clearly had Lech Walesa in mind. The actions of the DU
worked at cross purposes to those of the CA: so long as
the DU stayed in opposition, thev did not object to addi-
tional powers for the president. The final result was a

compromise that pleased no one and maintained the ex-
istence of a dual executive. that is, a hvbrid parliamen-
tarv-presidential system. As I see it. however. the presi-
dencv shaped in this document is quite likelv to outlive
Walesa, and by luck rather than through marure and
caretul work, a svstem of checks and balances berween
the president and the other institutions of government
mav well be achieved.

The constitutional provisions of the 1992 interim
constitution concerning the prerogatives of the presidency
include the following. The president shares executive
power with the Council of Ministers (Art. 1). He is
elected in general elections (Art. 29.2). He is responsible
for the general direction of the external and internal secu-
ritv of the state (Art. 34). He appoints kev persons in the
armv. may declare maruaal law (Art. 36.1) or a state of
emergency (Art. 37.1), and may summon sittings of the
cabinet and preside over it in discussions of matters of
special importance to the state (Art. 38.2). He nominates,
subject to Sejm approval, the president of the central
bank and dismisses him (Art. 40). He appoints judges
(Art. 42),and appointsand recalls presidents of the Chief
Administrative Court and the Supreme Court (Art.
47.12). According to Article 61. when appointing any
minister of foreign affairs, national defense or internal
atfairs, the prime minister must consult the president.
(These ministries are even sometimes colloquially referred
to as the "presidential ministries.”) The president ratifies
and renounces international treaties: those. however, re-
lating to the borders of the nation. leading to financial
liabilities or which implv changes in legislation require
formal adoption by statute (Art. 33). Many of the
president’s acts require the countersignature of the prime
minister or an appropriate minister (Art. 47). The most
important of the acts exempted from this requirement
include the nomination of the prime minister and ap-
pointment (on the PM’s motion) of the whole council of
ministers. legislative initiative, signing or refusing to sign
a statute alreadv adopted bv the two chambers. and filing
a case with the constitutional tribunal for adjudication of
the conformity of a statute with the constitution.

President Walesa's personal history and his election
to the presidency directly by the nation (for the first time
in Polish historv) strengrhen his position as president.
(See Wiktor Osiatynski’s profile of Walesa in this issue.)
The political fragmentation of the Sejm (and thus the
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political weakness of successive governments) that
plagued Polish political life prior to the recent parliamen-
tarv elections turther enhanced Walesa's position. Some-
what paradoxically. the results of the September 19 elec-
tions, namelv the reduction in the number of political
parties, the decided triumph ot parties with a communist
heritage, the relative weakness of the center and the elimi-
nation of the right wing, have all enabled Walesa to pre-
serve his strong position. He can expect backing from the
losing parties in addition to support trom the episcopate
of the Catholic Church. The president has repeatedly
stressed that 35 percent of the voters are not represented
in the Sejm, and has openlv suggested that he will person-
allv represent these voters to the victorious coalition.

The parties in power. for their part. appear to accept
zhe maintenance of Walesa's potitical position. Bv doing
so. the ruling leftist coalition can channei toward the
president the social unrest prognosticated by rightist par-
ties and the Solidaritv labor union. Moreover, because he
is still held in high esteem in the West, Walesa brings
important legitimacv to the new government. several
members of which held high oftices in the communist
government before 1989. This latter role of Walesa,
however. may prove only temporarv. It is conceivable
that the new government will lose either the need or the
desire for such legitimization. This is especially true ei-
ther if Poland’s economic sicuation perceptibly improves.
it Russia becomes more democratic and market-oriented
tollowing the December 12 Russian elections. or if the
approaching presidential elections in Poland (1995) re-
quire the coalition. the Union of the Democratic Lett
(UDL) in particular. to strain their relations with Presi-
dent Walesa.

Walesa's leadership of the anti-Realsozialismus Soli-
daritv movement, for which he was interned for nearly
11 months following the imposition ot martial law in
December 1981, made him into a national and interna-
tional hero. Until the autumn ot 1989, Walesa was the
universallv acknowledged charismatic leader of that part
ot Polish societv which had activelv or passivelv opposed
the old svstem (about 65-75 percent of the elecrorate as
shown bv the results of the 1989 parliamentarv elec-
tions). What eventually stripped Walesa of his original
charisma and standing in societv was his instigation ot
the “war at the top™ in the post-Solidaricv camp. Further
undermining his authoritv were the presidential cam-

paign of 1990. his inabilitv to perform functions with
dignitv in non-risis situations. and public accusations of
having collaborated with the Communist Party’s politi-
cal police (SB) earliv in the 1970s (concocted. in myv opin-
ion. by the SB earlv in the 1980s).

Walesa lacks the political attributes usually associ-
ated with professional politicians who have been elected
president in a popular vote. First and foremost, he isnot a
leader of anv political party, and none of the stronger
parties has so tar declared their intention to support him
in the 1995 presidential elections. Nonetheless, Walesa's
staff believes that—due preciselv to his former role and
former charisma—the postcommunists would never dare
ry to impeach him or remove him premacurely from
otfice. (Theyv could do the latter by adopting a constitu-
rionai amendment reintroducing the appointment ot the
president bv the National Assembly.) Nor does his statf
believe that the postcommunists would dare to reduce
drasticallv the president’s powers in the tuture constitu-
tion which the Parliament will no doubt pass this term.

Walesa jealouslv husbands the powers of the presi-
dencv. Indeed. he is often portraved as power hungry, as
always on the lookout for ways to expand his powers.
This. however.isa simplification. Atthe end of April this
vear. along with two other co-authors, I acquainted him
with a draft constitution he was to submit to the Sejm as
his own. The draft proposed a strengthening of some
prerogatives of the head of state. Walesa expressed alarm
atthe proposal. He understands that strong power means
greater responsibility tor decisions taken in the course of
routine pubiic acuvitv. He teels much more at home
managing events from backstage and reveals great politi-
cal talents during crises (such as during the Round Table
Contference in earlv 1989 or during the struggle with
advocates of radical lustration and de-communization in
Mav and June 1992). Walesa does nothing to conceal his
helplessness when contronted with bureaucracy or when
faced with Warsaw's political elites.

Similarlv, manv suspect the president of attempting
to discredit parliamentarism. The president. obviously,
denies this. The results of the recent elections disillu-
sioned him completelv (that is, if he still entertained anv
illusions ac all). Parliament, wich a strong majority and a
prime minister who stands a chance of staving in office
for the next tour vears. is unlikelv to furnish Walesa with
a constiturional excuse to dissolve it. and overt attempts
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at dividing the coalition may have the opposite eftect.
The president does not try to conceal his disappointment
at the absence of rightist parties in the Sejm. On several
occasions. though, he has declared his respect tor the vor-
ers’ will and the election regulations that gave prioritv to
the winning pardes.

No great danger is likely to result from the sharing of
executive power between president and prime minister.
The president’s actual power is limited and gains impor-
tance only during a crisis. The hope that under the Little
Constitution the president might act merely asan arbiter,
however, seems unlikely to be realized. This is primarily
due to the personality of Walesa who prefers to be a party
in a dispute rather than simply an arbitrator in crisis
situations. He seems to realize perfectlv, though, that
none of the parties can have everything its own wavina
democratic svstem, and that compromises are necessary
and usually lead to optimal results.

The “Weimar syndrome,” a political state of affairs
where the president becomes the focal point for anti-
Parliament sentiment, has not arisen in Poland. For one
thing, the Polish Parliament cannot be burdened with the
“guilt” which was imputed by the Communists and Nazi
radicals to the Reichstag; but it is also true because we
Poles are politically aware of this danger. The German
experiences of 1920-1933 are very well-known in this
part of the world, and the memory has a cautionary ef-
fect. An additional factor in explaining the absence of a
Weimar svndrome in Polish politics is that the demo-
cratic opposition under Realsozialismus struggled. not
against parliamentarism, because there were no parlia-
ments, but for the parliamentary system.

Another reason that the presidency has not become a
rallying point for anti-parliamentary feeling is that, con-
trary to his opponents’ warnings, Walesa has not proved
to be a populist. Regarding the economic hardships caused
by reform, the president suggests a purely liberal solu-
tion: take matters into your own hands and get rich.
provided you break no laws. Lacking populism in his
program, Walesa has made only modest attempts to miti-
gate the effects of economic reform on the populace. In
any event, the Sejm keeps the president’s impuises in
check through its power of the purse. One other factor
also contributes to the absence of a Weimar syndrome in
Poland: If Parliament goes too far in the direction of de-
communization or re<communization, the president does

not have to resort to vilifving the legislature. He can use
his veto or demand examination bv the Constitutional
Tribunal.

Walesa likes to stress thatitis his job to represent and
protect those political forces that feel threatened by the
process of building democracy. On several occasions in
1991, he publicly detended the UDL. Today, he has
promised to protect the rightist extraparliamentary oppo-
sition. Walesa likes to emphasize his role as guarantor of
the introduction and consolidation of pluralist democ-
racy, a market economv, and political affiliation with the
West. He also likes to support the idea of human rights.
One instance is his submission to the Sejm in November
1992 of the draft Bill of Rights and Freedoms prepared
by the Helsinki Committee in Poland. For this reason.
Walesa has warned the ruling Union ot the Democratic
Lett and Polish Peasant Movement coalition of his inten-
tion to use his power and prestige as the directly elected
president to defend the political values that elevated him
to power. This seems to be a reaction to tears that the
new government may seek to roll back reforms by intro-
ducing a “leftist” economic program or by seeking to iso-
late Poland trom the West.

President Walesa hasin the past threatened to appeal
directlv to the people over the heads of Parliament and
the cabinet. Recently, though, he has made no menrtion
of this idea, first, because he realizes that Polish society is
unlikelv to respond to such appeals and. second. because
he keeps stressing the respect he has tor democracv. He
even likes to call himself the “greatest democrat.”

In June 1993, Walesa acted upon an oft-mentioned
threat by initiating, however abortively, the creation of a
presidential party, called the Non-Partv Bloc to Support
Reform (NPBSR). Its initials were chosen to match those |
of the party formed to support the authoritarian rule of
Marshal Jozef Pilsudski, Poland's interwar leader. At
first, the bloc’s high scores in public opinion surveys of-
fered hope for the emergence of a presidential party ca-
pable of contributing to the formation of the cabinetafter
the elections. As the bloc’s standing in the polls continued
to nose dive, however, Walesa distanced himself from i,
therebv ensuring its poor election result. In the end. the
bloc received 5.4 percent of the vote in the September
elections, gaining 16 of the 460 seats in the Sejm. Apart
from two politicians. both Ministers in Jan Olszewski’s
cabinet (Andrzej Olechowski and Jerzv Evsvmont), the
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bloc was tormed bv unknown or third-rate politicians
who stood no chance of success.

On several occasions. the president has said that he
would form a genuine political partv it he received nsut-
ficient support in the Seim {which. in the current Parlia-
ment. 1s certain). Another attempt. along these lines.
seems doubtful however. To score a success in the al-
readv crowded poiitical marketplace would require big
monev. an attractive and consistent program, at least 20
people with considerable poiitical potential. and greater
presidential popularity. Thisis a tall order.

Based upon the showing of the NPBSR, Walesa can
count on onlv five to six percent ot the votes in the presi-
dential elections scheduled for 1995. Such an assessment.
however. would greatlv underestimate his reai support.
The parties that seem to back him include the Christan
Nationai Union (CNU) ana some smailer Christian
democratic groups (and even a part of the CA). Itisalso
possible that Walesa will be supported by the Catholic
Episcopate. These groups mayv add up to 20 percent of
the electorate, a considerable share these davs. The fol-
lowers of Walesa are dispersed in societv; none of the big
social groups back him explicitly. In the 1990 election.
those who voted tor him were mainlv farmers and work-
ers from the big factories. Their continued support. how-
ever, is uncertain. The latter teel themselves especiallv
harmed bv the economic reforms they partallv identify
with Walesa.

President Walesa has ptaved a greater role in consu-
tutional politics than anv other constitutionai actor 1n-
cluding the Consurutionai Commussion of the rormer
Parliament. For instance, he has participated in the prepa-
ration of the following constitutional documents: (a)dratt
constitutional provisions regulating the division ot pow-
ers (Little Constitution) ot December 1991; (b) dratt Bill
of Rights and Freedoms of November 1992: (c) a draft
constitutional amendment ot March 1993 which wouid
have prevented the Sejm trom overturning decisions ot
the Constitutional Tribunal concerning the unconstitu-
tionalitv of statutes; and (d) a draft constitution of April
1993. None of these. however, has been adopted. The
president’s primarv constitutional goals are the consolida-
tion of his powers in constructuing the cabinet: the consoli-
dation of both the independence ot the judiciarv and the
role of common and Constitutional Courts: and the in-
troduction of a catalog ot individual rights and treedoms

as well as instruments tor their protection.

President Walesa has established good relations with
the miiitarv. His contacts within the armv sparked con-
thict wich Jan Parvs. the defense minister in the Olszewski
government. who in earlv 1992 accused Walesa of trving
to lav the foundations for a future coup. These charges
were found to be unwarranted and resulted from con-
tlicting interpretations of the proper role of the president
within defense policv. Despite the militarv's relative tech-
nological backwardness it possesses considerable prestige
within Polish societv. For three vears now the armv has
been the most popular instrution in Polish society, re-
ceiving a 70 percent level of support in public opinion
polls. Walesa has been able to establish the practice of
having the defense minister as well as the foreign minis-
ter report directly to the president and not onlv to the
orime minister. He was also able to persuade the new
ruling coalition to appoint his peopie to head the minis-
tries of foreign affairs, internal atfairs and national de-
fense. a precedent he wishes to see honored in the future.

President Walesa is a verv complex. unpredictable
politician who defies description and predictions. His
force of personality and prestige, although diminished
within Poland, have enabled him to expand and main-
tain the role of the president within Polish societv. The
interim constitution and Walesa himself have shaped the
Polish presidencv. But the instirution may outlive both
President Walesa and the Little Constitution to become a
permanent institution of the Third Republic.

ex-Yugoslavia
Tibor Varady
Nenad Dimitrijevic

Almost nothing has survived
of the second (socialist) Yugo-
slavia. Divided into five new
countries (one of them, which
claims to be the federation’s rightful heir. is still not recog-
nized bv the international community), ex-Yugoslavia is
todav a mere geographical expression that denotes the
area in which former citizens ot a former state are waging
a bloodv war of annexation. Perhaps todav we stand on
the threshold of peace of some kind. Buteverv analvsis of
the social. political. constitutional. and cultural present
and future of the new Balkan states must take account of
the destruction and suftering ot this tragic war. Hun-
dreds of thousands have lost their lives: millions have
been deprived of their homes and their human digniry.
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The most beautiful cities and the oldest towns have been
ravaged, and those parts of ex-Yugoslavia that “have never
been in war,” to borrow a common phrase trom Serbian
propaganda. have also faced economic, social and moral
devastation. As a rule, the main targets were the settle-
ments which, by their very existence, had demonstrated
the possibility ot peaceful and even harmonious internal
relations in an ethnically, culturally and religiouslv di-
Verse soclety.

After so much destruction, very little is left of the
Yugoslavia one knew five or ten years ago. What re-
mains are the six presidents of the six republics. In light
of the misery these six men have presided over, this may
seem rather strange. Why have the presidents become
the onlv fixed points in a sea of social turbulence? How—
atter all that has been said. done or not done—can these
statesmen still remain in office? In order to solve this
puzzle, it mav be useful to make a short preliminary
excursion and recall the political situation in Yugoslavia
which preceded the war.

Tito's legacy

In a way, the path to the present Yugoslav tragedy was
prepared during Tito's reign. Yugoslav socialism began
as dogmatic bolshevism, continued as a utopia of work-
ing society, and ended up as an irrational blend of com-
munist ideology and nationalism. A detailed analysis of
Yugoslav “self-management socialism™ would take us well
bevond the parameters of this article (see the works of
Zavko Puhovski), but it is important to note that one kev
difference berween self-managementand the “real-social-
ist” model was the decentralization of state and party au-
thority in Yugoslavia. Self-management originallv con-
sisted of partial measures granting limited autonomy to
enterprises and local governments, accompanied bv a cer-
tain—compared to other socialist countries, a consider-
able—extension of individual liberties. But the position of
the Communist Party remained unchanged: it contin-
ued to act as the sole possessor of historical wisdom. This
is understandable if we recall that socialism was defined
as a plan for building the future, a furure alreadv known
and inscribed in the party’s own program. The power of
the partv must be proportional to the quality of its privi-
leged awareness. Hence, the party could not have been
reasonablv limited by constitutional norms and proce-
dures.

During the late sixties and earlv seventies, the legiti-
macv of communist rule was seriously threatened by radi-
cal leftist criticism formulated by the student movement
of 1968, by the sudden appearance of nationalism in dif-
ferent parts of Yugoslavia (Slovenia, Croatia, Kosovo),
and by so<alled Serbian liberalism. Tito and his support-
ers managed to maintain their rule by gradually chang-
ing the principle of legitimacy underlying the party’s
power. While the concept of socialist self-management
was preserved and even extended ideologically, the com-
munists simultaneously accepted a national principle as
the basic justification of their rule. This became clear
with the adoption of the 1974 constitution, which was
passed in order to legalize this ideological change. Article
1 of this constitution announced a new phase in the
development of the Yugoslav party-state: “Yugoslavia is
a federal state having the form of a state community of
voluntarily united nations and their socialist republics.. . .
based on the power of, and self-management by, the work-
ing class and all working people; it is at the same time a
socialist self-managing democratic community of work-
ing people and citizens and of nations and nationalities
having equal rights.”

This provision was not simply a constitutional ex-
pression of the fact that Yugoslavia was a multinational
community organized as a federal state. The constitution
legalized the party’s turn to the right, by proclaiming that
Yugoslavia was based on two fundamentally different,
even mutually exclusive, value systems: the utopia of a
worker's societv versus national homogeneity as the prin-
ciple for the construction of a multi-national state (Z.
Djinndjic, Jugoslavija kao nedovrsena drzava (Yugoslavia as
an Unfinished State), Novi Sad, 1988, p. 60). In such a
“constitutional” context, self-management decentraliza-
tion took the form of the feudalization of the state. Ac-
cording to the constitution, the “sovereignty of the work-
ing class,” though officially the central ideological prin-
ciple, ended at national borders. While at the level of
local government and in the republic there were special
“chambers of associated labor,” the federal Parliament
consisted of two chambers representing the republics as
nation-states. Asaconsequence, Yugoslavia was left with
almost no effective central authority, except for its charis-
matic president of the republic and the army (See S.K.
Pavlowitch, “Everything is Possible in Yugoslavia,” Dia-
logue (January 1992, p. 7). Admittedly, the parry contin-
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ued to fight against nationalism. The leaders ot the Com-
munist parties of the separate republics mayv even have
been sincere in their efforts. But it was essentiallv a ritual
fight, since wichin the framework of the consticution thev
were bound to act as representatives or their own teder-
ated natonal parcy-states. This arrangement turned Yu-
goslavia into a mixtum compositum of national socialism.

The fascinating combination of socialist self-manage-
ment and national exclusivity lasted for several vears,
thanks both to the charisma of the president ot the repub-
lic and to tinancial help from abroad. But immediatelv
atter Tito’s death, disintegration processes set in. Left
without a pater familias. confused nationalistcommunists
exhausted themselves in quarrels and murual blockades.
Ritual invocations of communist ideology became increas-
ingly rare. Masks started to drop. showing the ugly taces
of pettv natonalist Balkan dictators. The state. mean-
while. was falling apart with the same speed with which
the Communist Party was losing 1ts legitimacyv.

Rise of the tribal chiefs

In short, the stage for the current Yugoslav tragedy was
set during the 1980s. Then the most important of the
future presidents, Slobodan Milosevic, arrived on the
scene. The importance of this ruler lies, not only in the
fact that he was the first who realized that communism
was dead, burt also in the fact that he was the first who
more or less openly embarked on nationalism. Exploit-
ing the “Serbian national question™ as his gold mine,
Milosevic promoted a tvpicai totalitarian poiicv. centered
around a myth of national unity and supported by a con-
stant fabrication of enemies against whom “we must
unite.” Very soon the crisis took on the dimension of a
trontal clash, especially when both Slovenia and Croatia
succeeded in consolidating their own nationalist positions.
Such ethnic turmoil is, of course, not unique in history;
neither is it a monopoly of the Balkans. What made the
Yugoslav situation so severe, was the fact that events took
place amid the sudden vanishing ot moral precepts and
standards that was promprted by the collapse of a whole
architecture of socialistcommunist structures. The only
svstemn of beliefs available to fill the emerging ideological
void in Yugoslavia was nationalism.

In 1990, Communist parties in the republics. under
heavv pressure at home and influenced by the Eastern
European revolutions of 1989, one by one opened their

doors to political pluralism. Bv the end of 1990.
muitiparty eiections had been held in all the Yugoslav
republics. Nationaiists won evervwhere: anti-commu-
nist nationalist movements in Slovenia and Croatia, na-
tionai parties in ethnically mixed Bosnia-Herzegovina,
nationalist-communists in new clothes in Serbia and
Montenegro. Atthe same time, all present-day leaders of
the ex-Yugoslav republics had alreadv consolidated their
positions as heads of state. Most importantly, new politi-
cal authorities (presidents included) gained democratic
legitimacy, which the federal state of Yugoslavia had
lacked. Attempts made by the federal prime minister,
Ante Markovic. and his government to organize federal
elections were blocked by both the “separatist” republic
of Slovenia and the “unitarian” Serbia.

The promoters ot this country’s dissolution might be
cailed “the associated nationalists ot Yugosiavia™
(Milosevic. Tudjman and Kucan being the most impor-
tant among them). These new leaders and their follow-
ers strongly opposed the democratic reconstruction of
Yugoslavia itselt, because they knew such a reconstruc-
tion would have undermined the very basis of their rule.
Although (relatively) democratically elected, the presi-
dents (except tor the Macedonian president Gligorov and
until the beginning of war in Bosnia, his Bosnian col-
league Izetbegovic) based their power on the manipula-
tion of irrational nationalist prejudices. Democratic elec-
toral procedures. as applied under Yugoslav conditions,
did not prove strong enough to break up the collective
pre-poiitical identitv that had constituted the hard core of
Yugoslav socialism. Socialist monism was simply eclipsed
bv a kind of nationalist quasi-pluralism. Raw collectiv-
ism, dressed in a new quasi-democratic suit, replaced the
old collectivism and its worn-out communist suit. In the
first elections voters did not choose political programs.
The vast majority simplv voted against Yugoslavia and
for the new communities based on the primacv of the
nation. Througnout Yugoslavia national unity became a
sacred notion, defining both the state and the individual.
The political unit had become. despite ritual invocations
of democracy. an organic union of “blood and soil.” Con-
sequently. the status of individuals is now determined by
birth and virtuaily everv aspect of their lives is defined by
national affiliation.

In short, what we have in most parts of the former
Yugosiavia is a “social construction of realirv,” based on
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tribal consciousness. Every tribe needs a chief. a strong
person capable of speaking and acting for the sake of the
tribe. In order to show our faithfulness to democracv. we
will build a constitutional facade and wiil name our leader
the president of the republic. Secretlv. however. we will
put all our trust in him . and he will know that he is
absolutely free in representing “our holyv cause.” Only
two agents are active on the political scene: the leader
and his body of tribesmen (individuals reduced to a single
mass) who are expected to follow the leader with no
questions asked. This totalitarian nationalist framework
is of the utmost importance for understanding the posi-
tion and the role of the presidency in the ex-Yugoslav
post-socialist states.

True. the ideological backgrounds of these presidents
were different: communists who preserved their posts
bv turning to nationalism (Milosevic. Kucan. Bulacovic):
an ex-communist with the prestigious pedigree of having
suffered under Tito’s regime (Tudjman); a retormist com-
munist who was sent into retirement in the mid-seventies
because he had advocated the turn to a market economv
(Gligorov). Finally. there is only one who 1s a genuine
non-communist and who never participated in the old
power apparatus ([zetbegovic). Politicallv and ideologi-
cally, these different personal histories have not mattered
very much, a fact which distinguishes ex-Yugoslavia from
most of the other post-socialist svstems. For instance.
during the elections. onlv Tudjman emphasized his (re-
cent) anti-communist past. What reallv counted was the
abilitv of new leaders to use nationalist emotions in order
to mobilize mass support. From the verv beginning of
their rule, they did not act as statesmen with goals bevond
their own political success. Thev have never appeared to
be looking for national solutions and, because their rule is
based on rising nationalist euphoria. the leaders have spent
little time articulating practical political programs or solv-
ing real problems.

Seducing the mob

Sucha “proverbial appeal to the mob.” as Hannah Arendt
pointed out. requires prepared ground: it needs people
who are somehow readv to be manipulated. It should be
recalied here that a collectivist political culture had al-
ready existed in Yugoslavia for almost halfa century. For
decades we had been taught to live collectivelv. We were
accustomed to believing that someone else would think

tor us and shepherd us. For a tvpical post-socialist indi-
vidual. liberty is not onlv the fulfillment of an old dream.
it also means the loss of an old security. It is riskv and
even frightening. To become free atter decades of collec-
t1vism means to step Into an empry space: one must make
decisions on one’s own and assume responsibilitv for the
results. The Yugoslav people. at any rate, did not pass
this test. After the collapse of communism. torn between
the possibility of a new society based on human freedom
and the security of a nationalist umbrelia, they opted
cruelly for the latter. The new creed preserved the men-
tal coordinates of one-party consciousness. Minorities
have reoccupied the role of one-time political dissidents.
But this move did not bring the security that members of
majoriry groups had expected. There is onlv one wav of
pursuing nationalitv-based security in a multi-national
state: war against “the other” based on a practical applica-
Or. to

mention another great political philosopher: with the in-

tion of Carl Schmitt’s “friend-foe” opposition.

troduction of ethnocracy in its republics. the second Yu-
goslavia started to live in the anarchic state described in
Hobbes's Leviathan. In the state of nature. with its con-
tinual fear and danger of violentdeath, “the life of man is
solitarv. poor, nastv. brutish and short.” In order to es-
cape this unbearablv chaotic state. the Yugoslav nations
entrusted their destinies to chosen leaders or perhaps sav-
iors. As we have alreadv pointed out, these men were
elected preciselv because thev were considered to be the
best representatives of a nationalist paranoia (paranoia
being re<hristened as the “sacred national interest”). This
primary basis of their political legitimacv tramed notonly
their personal futures, but also the political future of the
whole state, opening, at the same time, the wav to war.
Leaders—supported by a mass media devoted to the manu-
tacture of hatred, and featuring various quasi-academic
re-interpretations of history volunteered bv unprincipled
intellectuals—provoked fears drawn trom the selective
reading of the past. In this situation. thev were only too
readv to point a finger of blame for the country’s plightat
each other. endlesslv quarreling about false dilemmas,
with federation versus confederation being the most popu-
lar.

Were there anv wavys to save Yugoslavia and avoid
the inexpressible tragedy of civil war? Yesand no. When
the threat of war became apparent even to politicians,
our national chiefs—the six politicians who were and have
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remained presidents—started touring Tito’s vilias, negoti-
ating “the polidcal future or the countrv.” Thev were
expected to reach a minimal consensus on the new polit-
cal shape ot Yugoslavia. Unfortunateiv, each leader ar-
rived at the negotiation table as the representative ot an
alreadv established national consensus. In other words,
thev all came to the talks with a bag full of predeter-
mined, unchallengable, unarguable positions. which had
been declared to be in the general interest of each sepa-
rate national group. These pre-established torms of na-
tional consensus completelv blocked anv possibility for
genuine communicative efforts and theretore hindered
the political art ot the possible. an art which presupposes
compromise. a willingness to respect the demands of the
“other side” as legitimate and to relinquish one’s own
most extreme demands. Yet. in another sense.
Yugoslavia's leaders had no real choice. Because thev
were supposed to be “strong men” acting on behalf of the
“holv goais.” anv demonstration of a willingness to com-
promise would have immediatelv signaled betraval to
their followers.

Observable willingness to engage in real negotiations
would have cost these leaders their aura of holiness and
thus their popular support. The presidents were expected
only to raise high their national flags and to hold them
steadv (G. Machesich, “Yugoslavia: Shaping Up or Break-
ing Down?". Tullahassee Democrat, Sept. 15,1991, p.4.) Bv
wav of example, their task was to invoke the past of the
“heavenlv Serbian nation” whose members “have to live
m one state” or to convince all Croats that the time has
tinallv come to revive “a one thousana-vear-iong tradi-
tion of Croatian statehood” and to get rid of “Serbian
domination.” This romantic glorification of the past was
accompanied bv a morbid cult of the dead. Old mass
graves from the Second World War were excavated and
bones were counted. It was necessarv to unearth in ad-
vance not only the political, but also the ethical, justifica-
tion of the war against “the other.” by insisting that some
time ago a great injustice had been committed against
*us” and that now we have the right to restore justice.

War came as the logical. almost inevitable. conse-
quence of such a course ot events. The (ant)poiitical
manner in which the presidents ruled their nation-states
proved important for gaining popular acquiescence in
the war. Here we are approaching a solution to the mvs-
terv tormulated at the beginning of this article: How

have the presidents managed to survive politically after
being impiicated in such a tragedv? The answer we pro-
pose 1s that war was not onlv the consequence ot their
primarv nationalist legitimacv. For them. war was. and
remains, the source of their legitimacv. Once thev justi-
fied war: now war justifies them. For leaders who had
alwavs insisted that their nations were besieged bv en-
emies, war came simply as a proot that thev were right,
thus strengthening their positions.

The irrelevance of written constitutions

Concerning the constitutional aspects of the position and
the role of presidencies in ex-Yugoslav republics. one
hardlv needs to sav that. in a civil war. conflicts are rarelv
resolved in a constitutional wayv. Furthermore, conflicts
among new neighboring states decisivelv influence pro-
cesses of political stabilization within each countrv. Al-
though all the new poiitical communities of the former
Yugoslavia hurried to gain democratic legitimacy based
on newly adopted constitutions, thev are still verv far
trom constitutional democracies (with the possible ex-
ception of Slovenia and Macedonia). Human rights,
though solemnly proclaimed in the new constitutions,
have been violated in the most brutal wav in almost all of
these countries. The rule of law has been reduced to an
expression that political authorities otten employ when
thev feel the need tojustify repression. The most impor-
tant political processes take place bevond the constiru-
tional frameworks. which means that political power 1s
in practice neither divided nor limited. Heads of state are
the marmn poiitical actors on both the domestic and inter-
national scene (Where thev play their role in the “process
of solving ot the Yugosiav crisis”), verv often regardless of
their formal constitutional powers. Yet to sav, in the
light of all of these anti-constitutional practices. that con-
stitutional arrangements are of noimportance atall. would
probably be an exaggeration. If we temporarily leave
aside the complicated question of democracy, there are
two basic tvpes of political svstems among ex-Yugoslav
republics: parliamentarv and presidential regime. The
latter has been established in Serbia (the constitution of
1990) and in Croatia (the constitution of 1991), enabling
the “tathers of their nations” (Milosevic and Tudjman,
respectivelv) to claim their faithfulness to the constitu-
tion while at the same time concentrating enormous pow-
ersin their own hands. The main difference between the
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constitutional svstems of Serbia and Croatia, on the one
hand. and the constitutional svstems of the other repub-
lics. on the other. lies in the fact that the tounding tathers
of the constitutions of Serbia and Croatia openly framed
regimes which built upon previouslv existing nationalist-
totalitarian trends. Both constitutions introduced basi-
callv the same presidential system apparently derived
from the same source, the French Constitution ot 1958,
asamended in 1962. Bv giving great powers to the presi-
dent of the Republic (and which was criticized in the
French legal and political literature as a “suit tailored
according to fit one man”), writers of these constitutions
have enthroned their Serbian/Croatian de Gaulles. Un-
der Balkan conditions of tribal war and the almost com-
plete lack of democratic political culture such a political
svstemn has proved to be less usetul for consolidating de-
mocracies than tor building dictatorships. Both the
Serbian and the Croatian presidents are directlv elected,
which further strengthens the populist basis of presiden-
tial rule (since the president is now responsible “only to
his people”), and reduces possibilities for an efficient sys-
tem of checks and balances, thus weakening democratic
control of presidential power. Like Latin American dicta-
torships, which often (mis)use the U.S. model of a presi-
dential system, the Serbian and Croatian constitutions
today are mere facades which hide the real nature of
these regimes. (Similarities berween Serbia and Croatia
do not end at the constitutional level. Further compara-
tive analvsis of economic and political processes and ideo-
logicai matrixes of both regimes would show an extremeiv
high degree of similaritv—one of the roots o the Yugoslav
tragedy is a sick svmbiosis of the Serbian and Croanan
totalitarianism.)

Similar conclusions mayv hold true tor the so-<alied
“Third” (Federal Republic of) Yugoslavia and its consti-
tutional system. The decision to tound the Federal Re-
public of Yugoslavia was officially proclaimed by a rump
parliament of a non-existent state. In other words. re-
maining communists (consisting of Serbs and
Montenegrins) in the Parliament of an alreadv non-exis-
tent SFR of Yugoslavia decided to create a new state
under the old name. to announce the end of communism
and to introduce democracy. all bv a decree that they
summarily adopted and called a constitution. This “con-
stitution” was prepared secretly on the Zabljak mountain
in Montenegro, and from these heights came down a

new state with new rules of the game.

The rules are simple. First, because we have a presi-
dential svstem in Serbia. the federal state will be orga-
nized according to the principle of parliamentarianism.
Purists might sav that presidential rule in one of the fed-
eral units could easily threaten the stabilitv of the union.
But the country is too small to accommodate two kings,
and a parliamentary system is convenient because the
head of the federation has only representative functions.
Second, a federal government provides some center of
authoritv. but in order to prevent this government and its
prime minister from becoming too powerful, all protec-
tive mechanisms usuallv considered essential elements of
aparliamentary system have been removed. For example,
a simple vote of no confidence ejects officeholders who
might dare to think independently.

Milosevic’s teudal understanding ot politics
undergirds the foundations of the third Yugoslavia. For
him, political power is inseparable from the violent sei-
zure of new territories. Because further territorial expan-
sion in Croatia and Bosnia-Herzegovina under the slogan
of the protection of Serbia’s national interest had to be
postponed. Serbia continued its expansion by annexing
the name of Yugoslavia and allying itself with
Montenegro. It is no surprise, in this context, that the
polirical and legal svstem of Serbia is openlv opposed to
the federal constitutional system.

Winners and losers

Some would sav that in the tragic Yugoslav war there are
no winners. Thevare wrong. The winners are the presi-
dents tollowed by their camarilla. Thev and they alone
have won. All the others—the dead, the dislocated and
those who still risk action in the name of liberation—are
desperate losers. Itisa sad fact that the many people in ex-
Y ugoslavia who continue to sutfer from social, economic,
or moral poverty are still not ready to open their eyes and
face the consequences of the “holy war” into which they
were thrust. Although their leaders have failed, not only
to solve real problems. but also to fulfill any of their sol-
emn promises (except that o glorious death) many people
remain readv to believe them and to follow their orders.
The amnesia-prone collective memorv of the populace
enables the rulers to govern by means of blatant lies. The
threat of physical repression is reserved for those who
have percetved the real nature of the regime. (This refers
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primarily to the present Serbian regime, whose charac-
teristics are well-known to the authors.) In such condi-
tions there are many people who think that the only
important thing to do is to survive. regardless of the price.
In the depths of apathy and despair, thev see no other
solution than to hide in their homes. hoping that the
horsemen of the Apocalypse will not come crashing
through the door.

Civilization has been rejected for love of barbariry.
The consequences of this war will be felt by the many
generations condemned to a life of miserv by the present
nationalist leaders and their loyal followers. The world

community will scorn us or feel sorry for us. Those
citizens who are not infected by nationalist blindness and
whoare convinced thatsilence today is protoundlv amoral
will no doubt continue to fight for democracy. although
there is no hope that we will have anvthing like democ-
racy tomorrow, in two months or in two vears. In think-
ing about the present situation in Serbia, however, one
thingis certain: The instruments that are now being used
by the Serbian regime cannot be successfully controlled
in the long run. Thisis not an optimistic conclusion. The
crash of the regime will be frighttul, and manv innocent
people will be buried in its ruins.

Authors: Alexander Lukashuk is a writer for Radio Free Europe/Radio Liberty and correspondent for the CSCEE: Georgi Poshtov is a practicing

attorney in Sofia and correspondent for the CSCEE: Voitech Cepl is a member of the Czech Constwtional Court: Mark Gillis is a clerk for the

Czech Constitutional Court: Andras Mink is a ireelance iournaiist in Budapest: Andrzej Rzeplinski is Treasurer of the Executive Commitzee of the

Helsinki Foundation for Human Rights, Warsaw. and Projessor of Law at Warsaw University; Tibor Varady is the Director of the Legal Studies

Program, Central European Uniuersily.Budapcst: Nenad Dimitrijevic teaches at Central European Universiry.

Table of Presidential Powers in Eastern Europe

Christian Lucky

The following table diagrams the constitutionally pre-
scribed powers of twelve East European presidents.
Thircy-eight questions are asked of the constitutions in
the region in order to generate the analvytic categories that
comprise the matrix of the chart. Summaries of a given
power allocated to each presidentappear in the appropri-
ate cell followed by citations to the relevant constitu-
tional provisions.

Certain categories are starred (*). If the constitution
allocates this starred power to the president alone. the
entry appears in the same format as a non-starred cat-
egory (description of power with relevant provision fol-
lowing). If, however, the power is shared by the presi-

dent with another institution or is allocated to another
institution but not to the president, the institution to which
the power is allocated is placed in brackets, e.g. [Parlia-
ment|.

Other categories are double-starred (**). The inten-
tion here is to provide a more-or-less comprehensive sum-
marv of how the various constitutions describe the shar-
ing of different powers. Rather than simply indicating
that an institution, e.g. [Government], shares a power or
right with a president. the detailed organization of joint
power is succinctly described. Finally, a blank cell in any
of the categories indicates that the charter in question did
not address that power or right.
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Candidacy Requirements

Citizen, Al Least Thinv-Five Years Otd.
Who Has Resided In Albania At Least Ten
Years 63

Cuizen By Birth, At Least Fony Years
Old. Who |s Quahiticd T'o Be Blecied 1o
Assembly And Who Has Lived in Couniry
For The fave Years Precedine [he
Elecnion 3932

Cinzen. At Least Forny Years Old, With
Rieht o Vore 853711

Compaubiiity Requirements

Office Incompauble With Any Other
Public. Party Or Private Funcuon 3638

Shall Not Serve As Member O Nabonai
Assembiv Or Engage In Anv Other State.
Public Or Economic Activity, Nor
Participate In The Leuderstip OF Anv
Political Party §95(2)

Office incompunble With The Offices 1
Deputy. Senator Or Judge §22(1)

Nominauon Requirements

Al Leas Ten Depuues Or Ten Senators
LRLIN]

Electoral Body

Pariiament And A Designated Electoral
Body 866

Citizenrv Q93 1)

Depunies And Senators 83823

Reyguired Mandate For Election

Frrst Round: Muajonty, Second Round:
Pluraluy %66

Firnt Round: Matonty O1 Electorate With
Al Leasi Half Of Ehgible Voters Casung
§93¢3): Run-Otf Of Top Fwo: Majoruny
Vote Cast 9341

First Trough Third Rounds: Majorin
$58(2): No Cundidate Elecied In Third
Round. New Etectuions Held §5H(H

Leneth Of Term

Five Years: Term Mav Be Extended Due
To War Or Natural Dinaster 267

Five Years 393

Five Years 35

Term Limits

Two Terms 867

Two Terms 9931

Two Terms 837120y

Vice-President !

Yes, 292(2). 3104

Call Etections To Assembly’

Schedules Electiuns For The National
Assemblv 898011 102t 16y, Must Call
Within Two Months Atter Electoral Ferm
A6 2): Schedules Eicctons To The Grand
National Assembiy Q160011 Schedules
Elections To Nanonal Assembls Following
Expiry Ot Grand Nationai Assembh
816240

Must Cail Within Thirts Dass Ater
Electoral Term 1701 363N {1
Assembiy OF Deputies s Dissolved, Musl
Call Eieconny Wuthin Siviv Davs Aner
Divsotunon 817421 d6M [uh)

Appoint Government’

Nominates PM For Parhamenian

Approval 277. Appotnis And Removes
Minmisters Based Upon Proposai OF PM
§78; If No Conlidence, Mav Nominate
New PM (Or Dissolse Parliament) &4 |

Entrusts Fromanon Of Governnient o
PM-Desienate Nomenated By Parny
tlutding Highest dumber Ot Seins, 1
Consuhatrons Are Lnsuccesstul. Entruses
PM-Designate From Party Waith Second
Highest Number Ot Scats: Shouid
Consuyltations Prove Linsuccesstul
Entrusis PM-Devignate frrom & Minon
Partv: Shouid These Cousuitanons Prose
L nsuceessiul. Asks Assernbiy To Blect
PM-Desienate a49

Two Opportunities To Appoint PM And
Government ) hat Can Wi Contidence O1
Deputics 20821 86514y, 362(a); Shall
Appoint Members O Ganernment Based
On Nominaton O PM 685

Recail Government’

Recalts Msnisters On Proposal Ol PM 3§74,
$62(ar. 6K 31 Recalls Gosemment Fhat s
Obliged To Restgn Due To Lack Ot
Conflidence 272,875

Relanonship With Cabinet

President Has Right To Meert With
Govermment And To Reguest Reports
From Government a6-3(2)

Apponiments Made Unilaterally
(Not Including Government.
Foreign Service And Judiciarv)

Apponis Siatf Of The Ottice Of The
Presidency 310203% 7

Apponts Members Ot Council OF Crzech
Nationat Bank §62(3)

Appomniments Requinng Approval Of
Otber Otfice Or insntunon

(Not Including Government,

Foretgn Service And Judiciary)

General Prosecutor Appotnied Upon
Proposal By PM 45

Prestdent Shall Appornt And Dismiss From
Office State Otficrals As Established By A
Law 9K

Appoinis President And Vace-Presadent Ot
Supreme Auditing Oltice On Nominaion
OF Depulies Q02(11, 89702y

Control Over State Agencies®

[Government §80, §84]

Prestdemt Apposnis/Dismisses Stare
Officials As Extabhshed By A Law §9H(7);
|Council Of Minxiers 10512y, §115,
National Assembiy §116¢2); Judiciary
§1200041

[Parbament 791 3y, /80|
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Referendumn Powers

Schedules Reterenda @954

A Constitutionat Act Mav State Situalions
When The Peonle Mav Exercise State
Authoniv Directly §2{2)

Comvene Assempi

May Call Extraorainary Session 230

Mav Convene Nanonai Assembly At Wall
TR Must Convene Within One Month

Tollowine Assemniv Elections o735

Must Convene Wiathin Thinty Days Aner
Elecuons 9.33c11. %62tby: Mav Call
Extraordinury Sessions @333

Disminy Assemoiy

May Divsoive Parbament On Proposal O1
Prime Miister @71 May Dissobve In Cuse
OFf No Conndence 1Or Propose New PM)
3R 1: Shail Dissoive 1t Proposed PM Is
Rejected Lwice @77

Dismuisses When No Conltdence Can Be
Guined in A Newly Appointed
Governmen-Desienates 299(5)

May Dissoive Assembly Of Deputies It
The Assembly Does Not Give Confidence
Vote To Newlv Appornted Government
XIS Ha)L 86201k May Dissolve Deputies
I Government Fails To Reach A Decision
Within Three Menths On A Government
Bill §35(b): May Dwsolve Depunies it
Assemblv Is Adioumned For A Longer
Period Than Permissible &35(¢): May
Dissoive Deputies 1t Guorum Has Nnt
Been Formed Within Three Months
¥35(1ndy

Richi Lo Address Assembiy

Yes ¥76

Yo QYR 21 YUNE IS

Yes abed s

Resht Ta Propose Leesiaton

Yesedle

Richt fo Delas Promuieanon O A Law

{aw Iy Autainadiicats Enacied il Presigent
Has Not Exerened Veto Wi Fitieen
Days ot}

Seven Russ el

Promuieanon Procedure 1o Be Established
By Act O Parhament ¢52

Veto Power toyemide Reyuiremenist

Yen, Osemde: 273 Majonty 361

Yes 21010 b, Overnde: More Than Hall OF
All Members iU 1L D

Yes, Wath The Exception Ot Constitutional
Acts 8500 1 Overmide: Absolute Majority
OF All Deputies 850(2), §62th)

Appoint Cominutional Court '»

President Appomnis One-Third Of Justices
With Countersignaiure @147(1), 10212y

With Senate Consent. Appoints Jusuces,
Chairman And Vice-Chuirman 62(¢),
$84(2) | Scnate 384 2)]

Appoint Hiehest Appeliate Coun!®

President Nominates Chiet Justice @19
Parhament a8Y

Justice Appotnted By Supreme Judicial
Council 129¢1): Chasrman O Count Of
Cassanon. Chatrman Ot Supreme
Adminintranve Courn Appoinied By
President On Mouon From Supreme
Judicial Councth 12902y

Appoints Charman And Vice-Chairman
From Amony Judges 362(1)

Appaint Professional Judges’®

President Nominates Judeey Wik
|Parhiament 89|

ISupreme Judictal Couneth 2129¢15]

Appoiniy Judges With Countersignature
SOMT N 9

Judicial Staname

Act Of Parliament Shail Determine s o
May Imtate Proceedines Betore
Conmtitunional Count And Otner Courts
RELIR R

Powers Over Forenen Pohies =

Sign Treanes And intemanonal

Ag With Counters {72,
Agreements/ I'reanes That Reguire
Changes In Lewislation. Grant Amnesis.
Declare A State Of War Or Emergency tr
Call For A Reterendum Must Be Rautted
By Parhument at-d: Appoints And
Recerves Diplematic Representauves With

Counlersignature §72

Represeniy {he Stae In lts intemanonal
Redations 392 1) Council OF Mansters
Heads The implemematton Of The State’s
f-oreign Polics @105t 11 President
Concludes Intemationai Treanes in The
Circumstances bEstanlished By The Luw
With Countersiznature @98( 1),

10202 Nanoenal Avsembis Rauties Or
Denounces By Law All Inlemationai
Instruments Which Are Palincal, Military,
Contain Financial Obhications, Envisage
Parucipation in Internationai
Orgamzations, Concern Fundamental
Human Rights, Require The Action OF A
New Law. Change Borders @83: On
Motion From Counal OF Minsiers,
Appoinis And bismisses Diplomanc
Missions And Receives The Credennals Ot
Foretgn Represeniatives /Y8061

Represents State With Countersignature
63¢11ar Negonates And Raufies Treaties
With Countersignature 263 | i(b):
Parliament Mus Consent To Treates
Concerming Human Rights and
Fundumentai Freedoms, Political Treanes,
Econamic Treanes And Al Other Treanes
Reguinne The Imptementine O) A Law
$49(2). Appoinis/Summons Heads Of
Mussions With Couniersignature Q630 | ite);
Recetves Heads Of Missions With

C : 26} I Hd); Cons )
Coun Decides Upon The Consitunionainy
OF A Trewy That is Binding 887(1)
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Emergency Powers®®

Must Cansent o dtate-O1-Emereency
Wuh Countersienature s6db Mav bxiend
Term Ot Partianient o State-O1-
Emergency With Countersignature 334

Assembly Declares state OF Eimergency
On Monon From President Or Councid O1
Mrasters Q830121 When Assembly Noi in
Session, Declares State Ot Emeregency
With Countersignature And Regquiring
Subsequent Assembiy Approval 2 HO0(S),
102

Marual Powers®®

Commander-In-Chiel §74: Promaoies
Officers To General With
Countersignature 273 Gives Decorations
And Tules With Countersignature 073

Supreme Commander-in-Chief Of The
Armed Forces 9 100(1): Presides Over
Nuational Secuniv Councit § 100(3):
Proctaims Mobidhzation On A Mouon
From Council Of Mimisters 8100041
Prociaoims War When National Assembiy
Not In Session Waith Countersignature
With Subseguent Assembly Approval
100051 Appoints And Dismisses Hivh
Command With Countersignature 8100(2),
$102(2): Council Of Mimisters Exercises
Guidance Over The Armed Forces §105¢ 1)

Supreme Commander O Armed Forces
With Countersignature §63(1)c). 633
Commussions And Promotes Generais
With Countersignature 863 1 X e Contens
Decoranons Wath Countersignature
FOMHhY: Parhiament May Duclare War In
Case Ot Attack Or If Required By Treasy
$4301 ) Armed Forces My Be Sent Out OF
Temtory Only By Consent OF Both
Chambers 34 42)

Police Powene®

Apponis General Prosecutor Lpon
Nomiraon By PM ¥RS Cnminal
Prosceution s Bxercised Lnder be
\uthortiy OF The Minsster OF Jushice #as

When Assembiy Not Convened. Declares
Mamal Law Wuh Countersignature And
Requinne subseuuent Assembty Approvai
SO0, 102031 Invesngaung Bodies
Under Judicial Branch 91 28: Chict
Prasecutor Appointed By President On
Molton From Supreme Judicial Councii
129 ¥

Control Over Citizenship®

May Gramt Cizenstip Or Permu s
Renunctation According To Law With
Countersignature 373 {Pariiameni @7}

Grants. Restares. Relives From And
Withdraw s Bulganan Cinzenship 8939y
Asvembly 3256)

{Parhament 3120 1]

Power To Pardon®

Yes. Wiih Countersignature 273

Yes. Wih Countersignature 8981113,
§102(2)

Yes 46221 Amnesty Powers With
Countersignature 3631 H)). §63(31

Intenm Powers

When Parhiament Is Mot In Session And
Cannot Convene. The President Must Give
Consent To All Decree Laws issued By
The Government aX}

When No Conlidence Is Gained In A
Newty Appointed Government-Desienates,
May Appoint Caretaker Government Unnil
New Elecnons a9 S §9907

Requiremenis For Forced
Removal From Othice

Grounds: violations Ot The Consvtation
Procedure: Monan By 144 OF Deputies
Decision By 223 Deputies 2oY

Grounds: Lasting incapacitanon Caused
By Grave jliness 89701121, High Treason
Viclawon Ot The Constitution 10313,
Procedure: Mouon On One-Fourth O1 All
Membens OF Assembly, Carned By Two-
{hards O1 The Members. Consiutional
Court Tries Case 2103020, 13

Cirounds: High Treason, Procedure: Senate
Brines Charge, Consututionat Court
Adudicaies 365021 Represeniative
Assembiy And Senate Mav Delermine
That Presrdent Is Cnlit To Pertorm Duties,
Wath Constitutional Court Consent 366,
ARTe bk

Amending Powen

May introduce Amendment Bill & 1S40,
JI50L1)

Local Powers

Upon Proposal Of PM. May Dissolve
Local Government Bodies 98%: Mav Fiy
Date Ot Elections Ot Organs Ot Locai
Government With Countersignature 273

Schedules Elections For Bodies OF Local
Scil-Government a9 1) The Central
Bodies OI State Shall Exercise Comrol
Over The Legality OF The Acts Of The
Bodies O Local Self-Government Only
When Authonzed To Do So By Law §144;
On Moton From Council OF Minisiens.
Determines The Borders Of Administranve
Terriortal Units And Their Centers a98(5)

The State Mav Intervene Oniv In The
Manner Provided By An Act OF
Parltament 8 101(4)

Sweeptng Clauseis)

Np Act Of The Pressdent is Vahid Without
The Countersienature Of The Prime
Mimister. Except Disselunon Due Failure
To Form Coahion (2771 And No
Conlidence (8811 8758

The President’s Decrees Shall Be
Countersiened hv The Prime Minister Or
The Minister Concemed 2102(2)

Possess All Powers That Acis Ot
Parhament So Provide With
Countersignature 26 42)

Description

Head Of Stale 463

Head O1 State Who Embodies The Nauon
WA

Head Ot State §34¢ 1y Government iy
Highest Orpan Q1 Exccutive Power o670 1)
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Candidascy Reguirements

Ciizen By Birth, At Least Forty Years Old
§79

Enfranchised Citizen. At Least Thinv-Five
Years Old §29/A(2

Must Be Forty Years Old §37

Compaubiny Regquirements

On Assuming Office. The Authontvy And
Duties Of The President In All Elected
And Appointed Capacity Cease And He Or
She Must Suspend Membership In Polntical
Parties §84

Office Incompanbie With Any Other State.
Social. Or Poliical Office 3301y May

Not Pursue Apy Other Renumerative
Occupation And Must Not Accept Any
Other Fees §3(x 1): No Member Ot
Parliament May Become President §20(5)

Office Incompatibie With All Other
Offices 838

Nominaton Requirements

One-Fifth Of The Riigikogu §79

Fifty Members Of Parhiament §29/B( 1)

Eleclorai Body

Rounds One Through Three: Riigikogu
§65(3): Round Four: Eiectorai Body §79;
Fifth Round: kiectoral Body §79

Parliament § 19(3)(k)

Saeima §35

Reqguired Mandate For Election

Rounds One Through Three: Two-Thirds
Majonty Of The Complement Of The
Riigikogu §79: Round Four: Majonty $79:
Round Five: Plurality §79

First And Second Rounds: Two-Thirds
Vote Of The Members Of Parliament
§29/B(2). §29/B(3): Third Round: Majonty
Of Ballots Cast §29/B(4)

Majonity Of Not Less Than Fifty-One
Votes §36

Length Of Term

Five Years §80

Five Years §29/A(1)

Three Years 835

Term Limus

Two Terms Q40

Two Terms §29/A(1

Cannot Hold Office For Longer Than Six
Consecunve Years 939

Vice-President !

Call Elections To Assembly?

Followine No-Confidence. May Detiare
Early Elecsons On Proposal Of
Govemment §97, §78(3). Should A Draft
Law Not Receive Majonity On
Referendum, Shall Declare Early Elections
§105. §78(3); Declares Early Eiections If
The Drait Budget Has Not Been Adopted
Within Two Months Of The Beginning Of
The Budget Year §119. §78(3); Early
Elections If New Government Cannot Be
Formed 489

Must Call Within Three Monihs Aner
Electorai Term Or Dismissal Of Parliament
330/A(d), §28(6)

Role In Appownting Government

Has Three Anempis To Nominate A PM
Who Can Form A Government &89,
§78(14); Changes Composition Of
Government On Proposal Of PM §30

Parhiament Eiects PM §19(3)(k). Minsters
Proposed By PM And Appoinied By
President §33(4)

Govermnment Formed By A Person
Entrusted By The President §56

Recali Government !

Changes Composinion On Proposal Ot PM
§90. §78(14y, Discharees Government
When New Government Assumes Otfice
§92

Munisier Proposed By PM And Reheved
By Prexidemi With Couniersignature
FIUDRI0ALY

Refauonsmp With Cabinet

May Cali Cabinet Meeting And Preside
Over Session §46 (§53)

App Made Unit liv
(Not Including Government, Foreign
Service And Judiciary)

Appoinis Requining Approval Of Other
Office Or Instiunion

{Not Including Government. Foreign
Service And Judicvary)

Presi N C Of The
Bank Of Esioma, Auditor General And
Legal Chancellor $65(7)

All Following Wiih Counlersignature:
According To Separalc Law, Appoints
Suate Secretanes And Ombudsmen
§30/AC1 h); According To Separate Law,
Appoints President/Vice Of Hunganan
National Bank §30/A(1)(1), $32/D(2):
Professors And Rectors Of Umiversities
§30/A(1)(1); Confirms President Of
Hunganan Academy Of Sciences
§30/A¢ 1Y), President Proposes Chiel
Prosecutor To Parhament §52(1)

Control Over Siate Agencies®

|Government §87]

|Government @35(11(b). §35¢1)c), §37(21,
LRAIEY)]

[Government §58)
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Reterendum Powery®

TLeganve|

Mav Muke Monon For Reterendum
SUNAC) [Purhiament 3195

Mav Call Reterendum On bssue 01
Dissolunen OF Saeima a48; 1t
Referendum Farls, President Must Resien
SO {Saeima 2721

Convene Assemblv?

President Musl Convene Rugikogu Wirthn
Ten Davs Following Elections 366, §78i4)
Pressdent Mav Demand Extraordinary
Sessions Of The Ritgkogu 268, §78(5)

Parliamem Must Be Convened Wahin
Thirty Davs Foliowing Elechon 22202,
President May Call Extraordinary Sessions
§22(3): Mav Convene Parhament During
State Of War Or Emergency 829/A(2)

Mayv Cali Exiraordinary Sessions 320
(With Countersignature ¢ 3511

Dismisy Assembis

Shall Dissolve Atter Four Auempis To
Form A New Governmeni Have Been
Made d6d), 89, §78(3); In the Case Ot No-
Confidence. Mav On Proposal O1
Government Declare Earlv Elecrions 897
Shall Declare Early Elections 11
Referendum On Draft Law Farls &105: 11
Rungikogu Has Not Adopted Budeet Within
Two Months Ot The Beginmng Ot Budeet
Year. Shall Declare Earlv kiections ¢} 1Y

President Mav Dismiss Parliament Once
Each Sesston For No More Than Thinv
Davs §22(4): May Dissolve Parhament I
Conlidence Is Revoked From Government
On Four Occasions Within 12 Months
3281 3)a): May Dissolve Parbament If PM
Candidate Appainted To Serve During An
Intenm Does Not Receive Confidence
Ve Wathin 40 Days

May Propose Disvojution (3 Saeima.
Proposal Pul To Reterendum. i
Referendum Passes By Vore OF One-Haif,
Saerma Dissolved, it Referendum Fails,
Presidenm Musi Resien 48, 350

Ruaht Ta Address Assembiv

Yes d3Ar e

Rrght i Propose Legistation

Yen 325010 d0AA T

Yor 3472831368

Rieht Jo Doty Promuication O1 Law

Fourteen Dass 2107

Between Seven and Tweniv-One Dass
369 Mav Delay Promuleation Ot Act For
Two Months Wih Coumersegnature 372,
A3

Veto Power (Overnde Reuuiremenis)

Yen. Overnide: Simple Maonty & 14017

Appomnt Constitutionad Court ** [Parliamem & 196 1)Ky, 332¢ax4)] 1Sacima oK+
Appoint Highest Appeliate Court '~ Presutent Nominates Charmman O3 Parhament Elects. President Appoinis |Sacima o84 ]
National Court 3657 [Lemndatne President O1 Supreme Court With
Judicral 86517 Countersienature §48, § 30/A12)
Appomt Professional Judees'® Appomis Judees On Proposal Of Nanonal Appoins As Proscnbed By Law With [Sacima axd]

Court 7A01 3 ILeenlative, Judicial 365050

Countersignature 94X 21, $MHAL

Judicial Standing

Prestdent Mav Recommend Law To
Constnunonal Court 8107: Exervone Has
The Right To Appeal To A Court O Law
1t His Or Her Righis Have Heen Violated
1S

At Consiitutional Court §32/A(H

Powers Oser Forergn Pohiey®®

President Represenis kstama 87800,
Government impiements Poliey And
Orgamizes Relanons With Foreren States
YR7C1): Procedures For Foreign Polies
With Other States Shill Be Estahhshed By
Law 8021 Rugikogw Shall Ranis Aad
Denounce 1reattes Which Amend Siate
Borders. Require The Adoption Ot Laws.
Involve Joimmg An Intermauonal
Organization. Ghiige Extonia Mdicariy Or
Frnanciaily @121, ¥65(4) AppointsRecalls
Dtplomaric Representative On Government
Motion 87821 Confers Diplomatic Ranks

Renresents State 2 /A Hicn. Concludes
internationat Treanes With
Countersignature 8 MVZAL by, 3302,
Parliamem Ranlies Treanes Fhat Are OF
Outstanding Sigmificance 21921ty
President Must Gain Prior Aporoval O1
Parhament Belore Concludme Treaties
Which Require Parliameatary Ratilicanon
&30f N(by: Treattes Concermng Nattonal
Detense Munt Be Conlirmed By Law
$40/CI 2 Accredis Foreien Diplomais
With Counitersignaiure @ VAL e
Governmeni Paricipates In The

§78015) Rueikogu Presenis nis Ta
Foreien Nations And Intermanonal
Orgamzanons 365(11)

Derer ot Foreign Poliev And
Concludes tntermational Agreemenis
ERATRRTTY

Represents State 3411 Sacima Must Ranty
Freanes Deaking With Questions jo Be
Settled By Legishuion 268 Cames Oul
Decision OF The Saeima Regarding The
Ratificanon OF Intermnational Treanes With
Countersignature 841, $S3; Accrediis
Represemanive Ahroad With
Countermignature 841, §53: Recerves
Accredied Foreign Representatives With
Countersignature §41. 351
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Emergency Powers®*

Mav Propose T'o Rnwikoeu That A State-
Of-Emereency Be Called 2129, 65014,
78(17y; Regulanons For A Siate-O1-
Emergency Shull Be Determined By Law
§129: Government May Declare
Emergency in Case Of Natural Disasters
And Infechious Diseases g87(¥8)

Parhament Declares States Of Emergency
IR, 9194y When Parlrament |y
Unable. President Mayv Call State Ot
Emergency. With Subsequent Parhament
Approval § 19/A, §19/A03), §19/A(3).
219(ci 1) Nauonal Defense Counci
Decides On Deployment Of Forces Dunng
A State Of Emergency §19/B(1): Nanonal
Defense Council. Over Which The
President Pressdes. May Pass Decrees And
May Suspend The Force Of Centain Laws
During An Emergency ¢19/B(4): Durning
An Emergency, Measures Defined in A
Separate Law Are inroduced Bv The
President 419/C(2): Parliament Or The
Nauonal Defense Council Muy Suspend
Any Emergency Decrees issued By The
President

Cabinet May Declare State Of Enforced
Defense 262

Maral Powen®*

Presi Is The Sup Ci der Of
Estoman Defense 878(16): Presents
Proposal I'o Rugikogu On Declaranons Of
State Of War And On Orders Ot
Mobiiizaton And Demobiihization 8 78(17):
Deciares State Of War In Cases O Amied
Attack 9781 18y Propases Commander-in-
Chicef To Rngigoku 63071, §78(1 1)
Rugikogu Declares War Or Mobihizaiion
On Mounion By The President 465(15),
78(17). Composinon Of National Defense
Council Shall Be Determined By Law
$127; Riigikogu May Ask For

Expl From C der-In-Chief
§74; President Appoints And Recatls
OfTicers On Proposal Of Commander Of
Defense Forces §78(14); Orgamzauon OF
Defense forces To Be Determined By Law
§126:; Confers Military Honors §65(15)

Ci der-tn-Chief §29(2): Presides
Over Nanonal Detense Council 3 19/B(2),
$40/B()): Parhament Decides On The
Dectaration Of War And Concludineg Ot
Peace §19(1ie). § 19641 Parhament
Decides On The Deploving Ol Forces
Qutside Or Inside The Country 193 1)),
§40/Bf 1), §39/B(2). §40/C: Government
Supervises Operanon Of Armed Forces
¥35(1)h): When Partiament is Unable.
May Call State Of War, With Subsequent
Approval §19/A. R19/A(3), §19/A14):
When Parhament Is Unabie To Meet. The
President Shall Decide Upon The
Deptoyment Of Forces, With Subsequent
Approval §19/C(1), §19/Bi4y:
Appoints/Promotes Generals According To
Law With Countersignature 3 W/A( ).
$30/A12); Confers Awards §30/A( 1 M)}

Chief Of Armed Forces §42: Declares War
On Decision Of Saeima With
Countersignature 843, §53; May Tahke
Steps Indispensabic To The Detense Of
The Countrv If Under Attack Or When
Another Nalion Has Declared War With
Countersignature And With Subsequent
Saeima Approval Required 844, §53:
Appoints Commander-In-Chief Dunng
Time OF War With Counltersignature §32,
§53: Saecima Decides On Strength Of
Armed Forces Dunng Peace §67: In Cases
Of Armed Attack. Cabinet May Claim A
State Of Forced Defense 362

Police Powen*®

Ininates Cnimnai Charges Against Legal
Chancellor §74(20)

Government Supervises Pohice 835( iy
Parhament Appoinis Chief Prasecutor On
Recommendation Of President § 19(3)k).
§52(1);. Government. With The Minister Of
Intenior Ensure The Contral Of The
Operanon OF The Authonnies 935( 1)1 dy

Saeima Appoints State Controllers §88

Control Over Cinzenship®

[Parliament &h}

Decides Citizenship With Countersignature
$I0/ACND

Power jo Pardon®

Yes 78019

Yes. With Countersignature 2 JOA() k)

Yes, With Countersignature In Cases
Where Another Mode Of Pardon Is Not
Available §45, §513

Intenm Powers

Should The Rugikogu Be Unable To
Convene. President Shall Issue Edicis
Countersigned Bv The PM And
Subsequently Approved By The Riigikogu
109

On Dissolution Of The Sacima, The
Saeima Shall Remain Siting Unnil The
New Sacima Is Elected. The President
Calls And Sets The Agenda For These
Sitings With Countersignalure §49

Reyusiremenis For Forced
Removal From Office

Grounds: Incapacuauon §8.3: May Be
Charged Witb Legal Offense On Proposai
Of Legal Chancellor With The Consent Of
The Riigikogu §85: Authonty Terminates
On Convicirion Of Offense §82(2)

Grounds: Incompaubilny, Procedure: Two-
Thirds Vote Bv Members Of Parhament
§31(1). §31(2): Grounds: Violanon Of
Constitutton Or Other Laws 33 1¢d),
Procedure: Motion Bv One-Fifth Members,
Two-Thirds Camies, Consinutionai Court
Adudicates Y3 1/ALS)

Grounds: None Stated. Procedure: One-
Half Of Saerma Mouon. Two-Thirds
Cames 851 President May Be Prosecuted
With The Sancuiron Of The Sacima By A
Majonty Of Not Less Than Two Thirds Of
Its Members

Amending Powers

President May Ininate Amendments To
The Constiution 78(8), 103(5). §161

Electors Submut Plan To President.
Presiden Shail Submit Plan To Sacima
$7R

Locul Powers

President Sets Date Ot General Elections
Of Local Authoniises §30/A(d)
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JaCemnge Llauseesd The Rughovu Shall Resoive All Issues O1 Parliament Ensures The Constitutional

Government Which, According To The Order O Sociely And Determines |

Constiunon Are Not Resofved By The Orgumizanon. Unentahon And Conditions

President OF The Repubiic. The Ot Government 1912y President Decides

Government Of The Repubhic. Other State All Atfairs Separate Laws Have Reterred

Bodies Or Local Government 265(16) To Hix Competence With Countersignuture

BO/ACHm)

Desenipuion Ot Ognice President is The Head Of Staie 877. Head Ot State 229¢1)

Executive Power Shail Be Held By The

Government Kb

LITHUANIA POLAND ROMANIA

Candidacy Keyuirements

Ciuzen By Birth, At Least Fonty Yean Old
Who Has Lived In Lithuamia For The
Three Years Pnor To The Election 278

Entranchised Ciizen Who Is Al Least
Thins-Five Years In Agc 29(S1

Companoiny Keauremenis

No Panty Acuvines 38 3. No Other
Renumeration 383; No Other Olce ¥83

Ofee Incompatible With All Other
Otfices 331

No Party Membershup aado 0, No @her
Pubhe Or Private Posiog sa-4c2

Nominanon Requirements

Signatures Of Tweniv-Thousand Vorers
379

Elcctoral Body

Ciuzenry 378

Cinzenry 29t 1)

Cinzenry 81t

Required Mandate For Elecuion

First Round: Majoniy ?%1: Second Round:
Plurality 281

First Round: Maorily §29(2): Second
Round: Plurality ¢29(3)

Masorny On Fiest Round 2% 125 Plurahts
In Run-ot{ 28 113y

Leneth OF Term

Five Years 378

Five Years 929

Four Years 383 11: Esiended In Case OF
War Or Disaster #5303

Term Limits

Two Terms 378

Two Terms 8292y

Two Tenms ak 13y

Vice-President !

Call Efectinny 1o Assembis ?

President Mav Call Pre-Term Etections 11
The Seimas Fails To Adopt A Deasion On
The New Program OI The Governmem
Within Thiny Davs Ot his Presentanon Ur
If The Seimas wice Disapproves (1 [he
Government Program Wathin Stxes Davs
Of Its tnaal Presentanon 83811, On the
Froposal Ot the Govemment, It The
Seimas Expresses birect Non-Conndence
In The Governmeni 38(2) By U8
Majorny, Seimas Mav Oppose Dissoiunion
Under 8358121, Pre-Term Efection for
President Results 286

Must Call Wathin One Month Atier
Electoral Term &322 Must Call Elecuons
o Sooner Than Three And No Laier Than
Four Months From Date Ot Dissolution
e

Roll In Appoinuing Govemnment

Appoints PM Wah Approval Ot Seimas
&83(51: Appoinis Minsters With Approval
Of PM $R:4Y)

President Mahes First Nominanon Of
Prime Minister And On Monon This
Nominee Appoints Council Of Ministers
5700, 3377w If Conlidence Is Nt
Gained. Senn Nominates 358: No
Confidence Gain, President Makes Other
Appoimiment 359, §47(7)

Designates PM Candidare On Basis O1
Parhamentary Composinon 2102¢ 1.
Appoinis Government On Basis OF Vote
Of Confidence From Parhament a¥S¢ 1

Recatl Governmem !

Recalls PM With Approval Of Seimas
3RS

Dismsses Members Ot Governntent L pon
The Recommendation Ot The PM RS2y

Relationshp With Cabinet

On Mauers Ot Importance To The Siate.
May Summon Mecuines OF Councii O1
Minisiers And Preside Over Them 23821,
§47¢9: PM Shail Intorm President About
Fundamental Mutiers 235(1)

May Chair Sessions OF Government Al
Which Issues Of Foreren Policy . National
Detense. Pubbie Order Are biscussed As
Well Av At The Request OF The Pnime
Manster 887 President May Consuil
Govermment On Lreent And importany
ISsues I86
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LITHUANIA

POLAND

ROMANIA

Appormments Made Unilaterain
(Not Inciuding Government, Foreien
Service And Judicaryy

Proposes AppointmentzRecall Ot President
Of Nanonal Bank a40; Appoints Members
Of The Presidential Chancellery 948

Appotmiments Requrning Approval OF
Other Otfice Or Instnunon

(Not Including Government. Foreign
Service And Judicrary )

Appoinybismiss State Otticens As
Provided By Law 3840101 Nomimates
State Controlier And Chair Ot Bank To
Sacima ¥84412); Nominates Secunty
Police Chiel To Seimas ¢84(14)

Proposes Candidate For Intelhgence
Service ¥02(2)g)

Control Over Stale Agencies®

President Appoints And Disrmisses Siaie
Otlicers As Provided Bv Law 844101,
|Government ¥94( 1 1|

In Order To Impiement Sualutes The
President Shall Issue Rerulations And
FExecunve Orders With Countersiznature
34512}, 346: [Councal O Mimisiers §52(1),
352, 854010, 85502}

{Government &101(1), §115: Assembly
$116]

Reterendum Powers®

May Order Reterendum With Consent Of
Absolute Matortiv ) Senate 1912y
{Seym. Senate §1912)]

After Consulung With Parhament Mayv
Call Relerendum 8990 |Legistaure
§7203%c)]

Convene Assembly *

May Cull Exwraordinary Sessions Under
Parttcular Circumstances a84019+

Must Convene Seim Within Thinty Dass
OFf Election o921, 347021

Must Convene Newly Elecied Parliament
Within T'wenty Davs Afer Elechon

§601 31 May Call Exiraordinary Sessions
$63

2i

Disiins Assembiy

Mas Dissolve It Fie Budeet Has Not Been
Passed Within Three Months Atter iy
tnroducnion 321441 34723 Aher Four
Atiernpls o Form A New Govemment
Which Can Gan Contidence Vale. May
Either Dissolve Seym Or Make One
Additional Attempt 262, §4712): May
Dissolve it Seym Has Passed No
Confidence Vote Without Choosing New
PM 866451, 847(2). Must Consult Wih
The Marshall Of the Seym And the
Marshalls Of the Senate Pnior To
Dissolving Seym add 4y

Absent A Vore O1 Contidence On The
Formanion Ot A Government. President
Mav Dissoive Pariizment Alter Consuiting
With The Presidents OF The Two
Chambers 389t 1)

Right To Address Assembly

Makes Annuat Reports a5d( 181

Yes §39. 3847010

Yes §84

Right To Propose Legisiation

Yes &15(1), §47(4»: Mav Amend And
Withdraw Proposed Bills §15(3), §15(4)

Right 10 Delav Promuigation O A Law

Thintv Dayvs Ot Receiving 21 8(2)

Twenty Davs §77¢1)

M oto Power (Overmiae Requirementis)

Yes. Overnide: Halt Ot Assembiy 58
Ovemnae For Constiiutional Lawsi 371
W24

Yes 138 23071 34703 Overnde: Two-
Thirds Maonty 9 4803 Presidemt May
Reter Statue 1o Consutunional Coun
l8(h

Yes 77031 May Reter Law io
Consntunanai Court §77¢%

Appoim Constiunonai Court’*

Nominates Three Justices And The Chiel
Jusnce @840 111 103 {Seimay e84 11

1/3 Members appointed Bv President
§140(2)

Appoint Hiehest Appellale Court’®

Nominates %31 1) [Seimas 884(11)]

Appoints/Recalls Presidents OF The
Supreme Court With Countersig (4

Higher Counci) Of Magisuales Proposes
Candid: To The President 8133010

{61, 846

Judges Appoinied By The President §124

Appoint Protessional Judges’®

Nominates &54(1 1) Seimas a84(11)

Upon Motton Of National Council Of The
Judiciary 842, 34701 %

Higher Council OF Magistrates Proposes
Candidates To The President §133(1);
Judges Appointed Bv The President 4124

Judicial Standng

Pressdent May Recommend Acts To Coun
Fur Examimanion & 106

May Reler Statutes R18(3). §23(6), §47(6):
May Make Preliminarv Monion To Brning
Person To Constnutionai Accountabyity
Before Tribunal Ot State @470

May Reter Laws to Constitunonal Court
§77. §144d1a)
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LITHUANIA

POLAND

ROMANIA

Powers OUver Foreign Poliey®®

Settles Policy Insues With Governmem
KA1 Siens Treanes And Submits Them
For Rauticanon $x41 21 Appomt
Diptonass. With Countersignature e8¢ 3
Sermas Must Ratity Treanes Uhat: Invoive
Realtgnment (1 Stile Bordens, Reguire
Pohtical Cooperation With Foreien
Countnies, The Renuncianon Of Force. The
Stanonming OY Armed Forces In A Foreign
State 31.3%

President Is Supreme Kepresemun e U1
Stae i intermnational Relanons 32031
General Supenasion Ot Foreien Relations
With Countersignature ¢3201), 346
Councih O Minsters shall Conduct | he
Farcten Poliey OF The Repubhe 23001,
Counci) OF Ministers Concludes freanes
With Foreien Governmenis And
Iniemational Oreanizalion 3$2(X)
President Ranlies And Denounces {reaties
With Countersiznature 33301 8360 PM
Makes Motton To Appoint Foreien
Minisier Atter Consuitanon With President
361: Appoinis And Recalis Diplomais
With Countersienature $32(20. 3460
Recesves Credenuais OF Foreien
Diplomats Wath Countersignature 83202),
3§46 Appropriate Mimisier Shall Manam
Relauons Wath Foreign States And Polish
Foreren Service 23203): Treanes Which
Chanee § he horders Of The Siate. Relate
Fo Detensive Altances. involve A Changee
lu Lewistation, Or Would Burden Fhe State
With Financiar Responsimimies @ >

Siens [nremational - Acercemenin” Which
Vre Nevonated By Governmient. Wath
Countersienature OF PM 91,
AppomivRecalis Diptomang
Represeniatives On Parliament
Recommendanon. With Countersignivure
OF PM §9102y. 390t )

Enereency Powerse®

Cull State-O1-Emergency Under Specined
Conditions 84017

Presidznt Mas Introduce State O1
Lmiereency For Three Months Wath
Counteraenature, Aadinonai Three
Months Wth Seum Consent 23701 3436
Conveauences O A State OF Emereencs
Shalt Be Estabiished By Law 335030

May introduce Male OF kmereency Wath
PM Coumeesienature. Subseauent
Parhiamentars Approval Within Five Dass
X0 Y920 Marhial Law And
Emereencs Recututions Are Revulaied By
Statute 8720 e

Mariai Powers=*

App n Supreme €

Of Armv. With Seimas Approval §&4i 141:
Confers Hizhest Military Ranks, With
Countersignature 2%4015): In The Evem
State Is Threatered. Mukes Decisinns
Regarding Mititary Delense, Subsequent
Sacima Approval 3840161 Main fssues OF
Defense Shatt Be Considered And
Coordinated By the State Delense Councii
Which Consists OF The President. The PAL
The Sesmas Chairperson, The Mimister Ot
Natonal Defense And The Chief
Commander Of The Army 3130: Seimas
Imposes Marttal Law. Announces
Mohihizanon Or Demobihization 9442
Prestdent Shall Make becisions
Concerming Defense Avimnst Armed
Antack Inciudine Mamsi Law And
Mobihzanon With Subseguent Seimas

Approval §142

Supreme Commander O Armed Forees
IS, Exercives deneral Supervision With
Respect 1o Byiernid Securny Ot State 834
PN\ Consualis With President Belare
Making Monion To Appoint Detense
Mimister ¥6 1 President
Appoimis/Dismisses Chiet Of General Staft
With Approvai Of Natonal 235120 Seim
Mav Dechire War Only [n Case OF Miack
And When Internanonal Aereement
Redurres 224011 The Terms And Moste (1
Impiementanion OF State O War Shall Be
Lsiabiished By Law 3241250 President
Appoints Commander-lo-Chaet During
War With Countersignature §33¢20 346
My Declare Mobrhizauon S b
Counersignature ¢ 36011 8460 Conters
Decoranons 343

Charrman O1 Delense Counal 89200y
Mobilizanen O1 Farces Reguires Prior
Approval O1 Parliament bseem In
Outsiandine Cases Where PM
Counteraiznature is Alone Regurred Wb
Subseyguent Parliament endessement
292021 Mukes Hivh Promonons Wih PM
Coumersignature 94 by Assembiv
Declares General Or Partial Mobthizanon
And Dectares A State (OF War 2A20 2ie)
andl (e Awards Decorausons And
Honorary Fales 294

Police Powers®®

President Appomnis Head OF Secunin
Scrvice 984014y Pubhic Prosecuton 31 15:
Seimas §11%

President Exercises General Supervision
With Respect Lo the Internal Securiy O1F
The Siate 33: The Nauonal Securuy
Council s The Advisors Orean in connec-
ton With Securny 340 Mav Inteoduce
Murntal Law With Countersignature
336411 The Conseguences Ot Marnal Law
Shall Be Established By Law 23t 2y

Muarnal tasw And Emereency Revulauons
Are Revulated By Statute $72¢ 2ieen

Control Over Culizenship®

Grants Ciuzenshio According To The
Procedure Extabhished By Law %421

My Grant Or Revoke Ginzenship 841
A7y

i Assembiy 331

Power To Pardon®

Yeu 88402 %

Yevdd ddTa

Yoo Wah PM Coumersienature ¢94ads
¥991 21 [Assemhly 9720 et

Intenm Powers

1f PM Resigns, President Mav Appoimne
Member O1 Government | o Hold Ottice
Unbl New Government |s Formed 28475,
W7

The Constiiutonal Granes The President
No Addinonai Powers Durine An

hiterreenum Y6502
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LITHUANIA

POLAND

ROMANIA

Requiremenis For Forced
Removal From Othice

Grounds: Gross Violation Of Constitution,
Breach OF The Oath Of Ortice. Or
Conviction Ot An Otfense: Process:
Seymas Shall Rexoive On issues

Grounds: Intrineement O1 Constitution Or
The Luws 500 1) Procedure: Motion By
174 Members Ot National Assembls.
Removal On 2/3 Vote Of Nauonal
Assembly; President May Also Be
Removed From Qtfice For Commithing
And Oftense By Indiciment Betore
Tribunal Of State 450(t). Upon
Declaranon Of National Assembly.
President May Be Removed For Heath
Reasons 24901 )(3)

iwo Procedures: (13 Grounds: High
'reason Process: 2/3 Vote Of Depulies
And Senatars. Jjudgement By Supreme
Court a84i3%. (1) Grounds: Violaton OF
Consutution Procedure: Moton On 1/3 OF
Deputies And Senators. Removai Based
On Nauonal Relerendum 295

Amending Powers

President May Imtiate Amendment On
Proposat Of Government. One-Founth Of
the Depuntes Or Senators Or Fifiy-
Thousand Citizens §146

Local Powers

The Supervision Of Uniis OF Local Scit-
Govemnment Shall Be Defined By Law 74

Sweepng Claune

Desernphion

Supreme Representative Of Polish State in
Internal And Intemational Relauons
328010 Sutewuards Soverergnty Andd
Securtty Of Stare §28(2)

Represems Romanian State. Guaramor Of
Nauonai independence. Lmtv And
[ermtonal inteenty

SLOVAKIA

SLOVENIA

UKRAINE

Candidacy Reyuiremenis

Enfranchised Citizen. At Least Thiny-Five
Years Old $103(1)

Citizen 2103

Compatibihity Reyuirements

Office incompauble With The Office Ot
Deputy. Member Of Government. Judye.
Prosecutor.Member Of Armed Forces Or
Securny Corp. Or Member Ot the Supreme
Oversight Counctl §103(4). Pressdem May
Not Hold Any Other Paid Position ot
Profession Nor Engage In Anv Business
Activity Nor Be Engaged In The Legal
Profession 103(5)

Office Incompatible With Other Pubhic
Offices Or Other Employment § 105

Presaident May Not Be A Member Of The
Nanonal Assembiy. May Not Hold Any
Other Siate Office. May Not Engage in
Paid Employvment. Must Suspend
Membership In Pohtical Parties §175

Nominatton Requirementis

Etectoral By

Nauonal Council §101(2). 886(b)

Cinzenry Q103

Cinzenrv Q1 IR

Reauired Mandate For Election

Three-Fifths Of All Deputies & 101(1)

Majonty 2103

Plurahty Where A1 Least Half Of Al
Qualified Volers Participale §122

Leneth O Term

Five Years §101(2)

Frve Years 03

Five Years 4175

Term Limits

Two Terms §103(2)

Two Consecutive Terms 4103; In Case Of
War Or Lmereency. Terms Ends Six
Months Ailter Cessanon Of Hostihines Or
Emergency 2103

Two Consecutive Terms §175

Vice-President !

Call Elections o Assembiy?

President Has 45 Days Discretion in Case
Of Suting Nanonal Assembly, 60 Davs In
Case Of Dissolved Assembly §31. §107

Rote In Appomunge Govemment

President Appoints PM And At PM's
Proposal Appoints The Other Ministers Ot
Government 2102(D, §110, 8111

Afler Elecnons. President Nominates PM
Based On Negonauions With Poliucai
Groups In Nanonual Assemblv. Nanhonal
Assembly Vates On N d Candid
Qllt

President Nominates The PM For
Assembiv Approval §138(8)
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SLOVAKIA

SLOVENIA

UKRAINE

Recall Governnient

Preswdent Drsmisses PN And Oiher
Members In e Cuase O o No-C onndence
Vore Bs The National Council 1115, 8116
Dinmisaes Oiher Members O1 Gosernment
At Proposal OF PM Y1

President Proposes Dimissal OF PM Ta

ety 2 R [Tl

Relauonship Wah Canines

President Hus Rient o Be Present And 1o
Chair Sessions Ot Government And o
Reguest Reports From The Governmenm
And iy Members Q102

Cames Vut "Generas Leadership ol he
Cabimet O1 Mimisters And Directs his
Esecutive Actvaties” 31750 May
Annut Acis O Minsters 317824

Appomiments Made Unilaterally
iNouIncluding Government. Foreren
Service And Judican)

President Appainis U niversils Rectors

F02ee

President has power 10 anpoine Stae ol

cers and [UNCHANANES 1N 4CCorgancee witl
sajute 107

Appornimenis Reduinime Approvai Of
Other Ottice Or Instnution
Ny Includimg Government. Foreien

Sersice And Judiciars

Prosecutor-treneral I Appointed By
President ON Nomanate On national
Counail ¥150

Prestdent has power 1o “appoint State otii-

wers and tuncuonaries in accordance with

Natute 107

Wiah Anproval OF The Counesl OF
Depunies, The President Appoints The
Nanonal Seeurniy Sersice 913N,
LRI

Contrnt O1 Shae Aeencies”

President Appoiniy And Dismisaes [he
Heads O Cemtral Bodies And Hivher Stale
Otheals In Caves seecinied By [

SO NN o a6, 107

1Government ¢4 4. 2121

Pressdent Appomts And Dinmisses “Other
Ministers cBesides Cahinety And Gl
OF The Baecutve Branch " 81780140

Lowal Appommmenis 17N 13 bstahinhed
Manaeine ang Comsuiine Buadies For
Pertormune His Duties 2 1a0: Cabinet
Subordinate 1o President $ 1903191, su-
pemvion Ut President s Authornity Resuiin
In Desmissal O Cabenet OF Minasien
A192: Presdent May Disniss Minsters
Whose Fertormunce has Been Declared
Unsanstaciors By Either House OF The
Assembly @ 194 May Annul Acis Ot
Heads Ot Central Bodien™ 3174024 The
Heuads OF Central Bodies Are Respunsible
To The Prestdent 2193

Relerendunm Power®

Called By President Wathin Thres Dans
Ater Resolunion By 3300%6 Cizens Or
When Resolved By Nanonai Council 393,
INBL A0 Zem

| Nanonal Assembiv 31|

[Cmzenes 9154

Convene Assembly

President Convenes Asvsemnly Wathim 0

Davy Adter blectony 222120 s 10000

20 Dav Diserenion To Convene Atier
Elecnions a8 1: On Maonon Ot Presdent Ot
Natiom Assembiy . Presadent My

Approve Fainiondinar session 3xd

President May Propose Eatraordinany

Sessom 24

Divmine Asemhly

President Mav Dissodse Natonan couna i
MWhen It Faris bo Abprose dne Provram
Dectaranon O1F The Government Fnrec
Times 21020y

President Shull Dissnive National
\ssembly When A No Conbidence s ole
Hax Emled And Contidence s Nt
Expressed in Exther The Present
Goevernment OUr fn Any Proposed

Government 3117

Rizht [u Address Assemoiy

Yoes o102t

Natonal Councir May Reyutre President
Tu Provide Uptnion On Specitic Matiers
NO7

Presudenis Gives Annual Reponts To
Ansembiy 17RO XIS Reports On
Budect Eapendiures 2170, §1 78ty

Right To Propose Legisiation

Yes d1U2tor

Yoen 2130, 17841 President Proposes
Dratt O Budeetl Fo Aswembiy 316,
317806 Enacis Economie Ducrees For
Subseguent Assembiv Approval 31 7%5

Right fo Deliy Promuleanon OF Law

thaeht Davs 9913107

Fitteen Dasy 3161

Veto Power tOvermide Reyuirement

Yes Overmide: Simplie Maganiiy O1
Members Present 2870 200§ 10200

(Government 3V 1

Yen, Overmde:Mmoniy YE6od, Q788
Mav Recommend Drait Billy To
Constitgnional Cournt 163

Appoint Constitunonal Court '

Prendent Appoinis Court From Amone
Tweniy Canaidate Nominated By e
Nanonal Council 134120

President Nominates Jusoees To The
Nanonal Assernbiy 3163

1Cauncrl OF Deputies. Councdd (4
Delecares 9 140051, 3 E4 14 President
Nomynares Chirman (1 Court 8240
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SLOVAKIA

SLOVENIA

UKRAINE

Appoint Highest Appeliate Court?®

{Legisianve 8861y)|

Rieght Ta Nominate Five Members O1
Judicial Couneii Far Assembiv Approval
1M

[Councit OF Deputies. Council OF
Delegates 8140, §141, §209]

Appomni Professionai Judees!®

Leerstative And Government §143(2).
$145)

Right To Nominate F1ve Members Of
Judicial Council For Axsembly Approval
$131

iCouncil Of Deputies, Councsl Of
Delegates & 140, § 141, §209]

Judicial Standing

President Mav imuiate Proceeding Al The
Constuutional Court 813 1)(b}

President Mayv Demand That
Constinuttonal Court Rule On The
Conformiy Of An Intemational
Agreement With The Constitution § 160

Yes §243

Powers Over Foreign Policy®®

President Represents The Country in
Extemnal Altairs, And Negonates And
Ratifies Intermanional Treaties §102(a);
President May Delegate To Govermment
The Negonauon Of Treaties that Do Not
Reguire Approval Of The National Council
§102(ay:. Prestdent Receives And Accredits
Ambassadors & 102(3). Umons/Dis-unions
With Other States Shall Be Delermined By
A Constitunonal Act And A National
Relerenaum ¢7: Nauonat Council
Approves Political Pacts And Treanes.
Intemanional tconomic Agreements And
Agreements Requining Legisianon To
Take Etiect §86ic)

President Accredits And Revokes The
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Myopic bargains among the framers in Poland, Hungary and Bulgaria.

BARGAINING OVER THE PRESIDENCY
Jon Elster

The powers of the presidency are discussed from a vari-
ety of perspectives in this issue of the East European Consti-
tutional Review: what they are, and what they ought to be.
In this article I ask, from a comparative point of view,
how thev came to be what they are, focusing on the
process of bargaining over the presidency observed in
Bulgaria, Hungary and Poland. There are a few recur-
rent themes. One is that constitutional arguments about
the proper role of the presidency in a system of checks
and balances played a very minor role. Instead, the presi-
dency was designed to fit a particular candidate for the
office. Another finding is that the design of the presi-
dency was part of a larger bargaining process, in which
the powers of that office were traded off against other
political demands. Finally, we find that the calculations
and expectations that went into the bargaining and log-
rolling were almost invariablv proven wrong by later
events. In all three countries, the presidency designed
for a communist candidate was eventuallv occupied by a
member of the opposition.

Two historical precedents can be cited to demon-
strate the two main senses in which the presidency can be
designed to “fit” a particular person. The reason the 1921
Polish constitution had a weak presidency was the gen-
eral expectation that it would be filled by Marshal Jozef
Pilsudski, Poland’s strong man at the time. The attempt
by the constitution-makers to defang him backfired, how-
ever, when Pilsudski refused to stand for the emasculated
office. Five years later, he staged a coup d’érar, which
might arguably have been avoided had the presidency
been given the powers that would have induced him to
pursue his objectives in a lawful way. In this case, the
constitution was written against the most likely candidate
for the presidency. The converse case, of a constitution

written for the front-runner, is illustrated by the founding
of the Fifth French Republic. In this case, the wartime
hero was in control of the constitution-making process,
and made sure that he got the powers he wanted. Nei-
ther of these examples. however, illustrates the role of
bargaining over the presidency. Pilsudski’s position in the
constitution-making assembly was too weak, and that of
de Gaulle too strong. In this respect, the ex-Communist
countries offer a different picture.

Poland

Poland introduced the institution of the presidency as
part of the deal struck at the Round Table Talks in the
spring of 1989. Inidally, these talks were undertaken to
negotiate the official recognition of Solidarity in exchange
for the opposition’s support of the economic policies of
the government. Soon, however, the sub-table that dis-
cussed political reforms became the most important one.
Negotiators from the government side offered to hold
free elections to some of the seats in the Sejm (lower
house). In exchange, they demanded the introduction of
the office of president to replace the Council of State, a
sort of collective presidency created by the 1952 constitu-
tion. It wasunderstood from the beginning that the presi-
dent would be General Jaruzelski, the dominant figure in
the communist apparat. Vested with considerable pow-
ers, he would be elected jointly by the Sejm and various
other bodies that could be counted on to vote with the
communists. In this way, any democratic procedures
initiated by the new Sejm could be thwarted, if necessary.
When the negotiators from the opposition refused this
proposal—Bronislaw Geremek, the chief Solidarity nego-
tiator, said that he could accept seeing democracy raped
once, but not twice—deadlock set in. It was broken by a
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government negotiator, Aleksander Kwasniewski. who
launched a new idea: *How about electing the presidenc
bv the Sejm and the Senate, which. i turn. would be
elected freely.” “This is worth thinking about.” said
Geremek.

In the agreement that was struck. 35 percent of the
460 seats in the Sejm and all 100 seats in the Senate were
to be tilled by free elections. The remaining 65 percent ot
the seats in the Sejm were reserved tor the communists
and their allies. This would ensure the communists of at
least 299 votes in the Sejm, a number greater than half of
the seats of the joint session of the Sejm and the Senate
that was to elect the president by an absolute majority.
The Senate obtained the right to veto decisions by the
Sejm, which would have to muster a two-thirds majority
w0 override the veto. Nobodv at the ume seems to have
aoubted that the communists wouid obtain tne eight ad-
ditional seats needed to raise their representation from 65
percent to two-thirds. It came as a surprise toall. and asa
shock to the communists, when Solidarity swept the elec-
tions. winning all contested seats in the Sejm and all but
one seat in the Senate. The communists and their allies
suffered an instant and total demoralization. Although
duly elected to the presidency, Jaruzelski chose not to use
the vast powers of his oftice.

These powers became more important with the elec-
tion of Walesa to the presidency in December 1990. It
then became clear that the powers were not only exten-
sive. but vagueiv defined. According to one commenta-
tor. they had been “left deliberatelv vague on the assump-
uon, current early in 1989, that a communist president
would use whatever prerogatives he saw fit. since he
could rely on the backing of the army, security torces and
his Soviet sponsors.” According to another, it was the
other way around: “Opposition negotiators have since
admitted also to having deliberatelv designed the ‘presi-
dential clauses’ of the round-table agreement to be as con-
tusing as possible, with an eve to reducing Jaruzelski's
room tor maneuver.” According to a centrally placed par-
ucipant in the Round Table Talks, however. the powers
of the presidency havea different origin. Stanislaw Ciosek
(Politburo member and one of the rwo main party nego-
tiators) is reported to have said that “the Politburo will
never accept anything short of a strong presidency, de-
signed for Jaruzelski. But without a president it will not
be possible to destrov the partv.” In other words. the

alternative to a president. viz. a continuation of the old
collective leadership. would obstruct the dismantling of
communism that the more enlightened partv members
knew was mnevitable.

Hungary

The Hungarian Round Table Talks in the summer and
tall of 1989 also included bargaining over the presidency.
In fact. two different bargaining processes centered on
this issue: within the opposition and berween the opposi-
tion and the Communist Party. Formallyv, three issues
were atstake: the mode of election of the president (direct
or indirect), the timing of the presidential election (before
or after the election of a new Parliament), and the powers
of the presidencv. In reality. the main issue was whether
the opposition would accept Imre Pozsgav. a reform com-
munist leader. as president. Because ot the extreme tluid-
ity of the political situation. the questions were never
definitely settled, and the eventual outcome differed from
what had been expected by most participants.

The communists assessed the alternatives as follows.
If the president were elected by the obedient Parliament
then in session. their candidate was a certain winner—but
his legitimacy might suffer. If he were elected by referen-
dum, before the elections to the new Parliament, Pozsgay’s
visibility and popularity made it likely that he would
win. Although slightly more risky, this option offered
the advantage of greater legitimacv. Election by reteren-
dum after the parliamentary elections was probably a
more attractive idea than having the president elected bv
the new Parliament. Both options, however. were highly
risky. The opposition’s main demand was to delay the
election of the president until after the election of the
new parliament. A secondary demand. based on the as-
sumption that Pozsgay was in fact likely to be elected,
was for a strict limitation of the powers of the presidency.

In the course ot negotiations, the communists made
several concessions aimed at creating a consensus for
Pozsgay. In August, they offered, in exchange for the
acceptance ot his candidacy, to dissolve Workers’ De-
tense, a paramilitarv communist organization. In Sep-
tember, thev also otfered to have the new president elected
by reterendum. This was presented as a concession, as
thev could easily have elected the president by the Parlia-
ment then in session. Yet, as mentioned. this course also
offered the advantage ot greater legitimacv. Faced with
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these proposals, the opposition was unable to reach inter-
nal agreement. At least three opposition groups favored a
presidential referendum before the parliamentary elec-
tions, thus in effect accepting Pozsgay as president. Oth-
ers, notably the Free Democrats under the leadership of
Janos Kis, insisted that the presidency be offered to the
communists, but only after the parliamentary elections,
so that it could be used as a bargaining chip. Although the
former got their way, the latter kept their options open
by refusing to sign the final agreement on September 18.

At that time, the general expectation was that there
would be an early election of Pozsgay. The calculations
were upset by a major unforeseen event. When the Com-
munist Parry dissolved itself and created a new Socialist
Party to take its place, a majority of the members failed to
join the new party. Not even a majority of members of
Parliament—selected for their blind lovalty—joined up.
Moreover. the expected election of Pozsgay as president
of the new party also failed to materialize. These events
created a severe demoralization in the regime. In the
ensuing power vacuum, the government was able to play
a surprisingly active role, and to push through a number
of constitutional amendments with minimal resistance in
Parliament. The Free Democrats and their allies called
for a referendum on the presidential elections and suc-
ceeded, by a narrow margin, in arranging for the presi-
dent to be elected after the Parliament. When a later
referendum (called by the ex-Communists) on the mode
of election of the president failed to get the necessary
quorum, the final result was the very opposite ot the
implicit deal struck during the Round Table Talks. In-
stead of a Communist candidate chosen in direct elec-
tions before the election of a new parliament, the presi-
dency went to a politician from the opposition elected by
the new Parliament.

Bulgaria

The presidency was a major bargaining issue in the Bul-
garian Round Table Talks that took place in the winter
of 1990, berween the Communist Party and the Union
of Democratic Forces (UDF), a “forum organization” of
oppositional groups. These talks differed from those in
Poland and Hungary in one important respect. The Com-
munist party had started to reform itself before the talks
began by expelling its long-time leader Todor Zhivkov
from power. Because it changed its ways by preemption

rather than concession, the party enjoyed a much stron-
ger legitimacy than its counterparts elsewhere in Eastern
Europe. Also, because Bulgaria did not harbor the viru-
lent anti-Soviet feelings characterizing most of the other
countries, the communist leaders were never seen as trai-
tors.

The communists began by demanding a constitu-
tional amendment for the introduction of a president
who would be directly elected with a five or six year
mandate and enjoy strong powers. Both sides knew that
the communist candidate, then head of state Peter
Mladenov, would be chosen as president if there were
direct elections. He had been the leading figure in the
move to oust Zhivkov from power, and public opinion
surveys showed that he had overwhelming popular sup-
port. UDEF insisted on a president elected by the cur-
rentlv acting National Assembly with a one-year man-
date and limited functions. This preference, too, was
based on an assumption (or agreement) that Mladenov
would be the new president. In the end, the UDF solu-
tion was chosen, partly because of pressure from the Agrar-
ian Party, which had been allied with the Communists
but had now turned against them.

Mladenov was duly elected president by the assem-
bly as part of a package solution that also included an
agreementon elections to a Constituent Assembly. When
it turned out that, during demonstrations in Sofia on De-
cember 14, 1989, Mladenov had said, on camera, “Let
the tanks come,” he was forced to resign. Meanwhile,
mass protest had spread in the form of “towns of truth”—
tent camps in the centers of about twenty big towns.
Parliament voted for president, therefore, in conditions
of expanding mass peaceful protest. Day by day, the
National Assembly building was besieged by a crowd
demanding the election of a president from the opposi-
ton. After four unsuccessful rounds of voting (neither
side was able to control 2/3rds of the votes needed for the
election of a new president), the le2der of the opposition
Zhelvu Zhelev was elected to the presidency.

Both sides miscalculated. The opposition demanded
a weak presidency because they assumed that the post
would be occupied by the communist candidate. Then,
more or less by accident, it acceded to a presidency that,
on its own insistence, had been shorn of strong powers.
The communists had insisted on a strong presidency be-
cause thev feared they might become a minority in the
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new Parliament. As it turned out. they gained a majority
in the Constituent Assembly.

Conclusion

Arendt Lijphart has argued that the emergence of polit-
cal institutions in Eastern Europe can be explained by
extending the “Rokkan hypothesis.” Stein Rokkan had
argued that countries in the transition to democracy will
adopt a system of proportional representation through a
convergence of pressures from below and from above.
The rising working class wanted to lower the threshold
of representation in order to gain access to the legisla-
tures, and the most threatened of the old-established par-
ties demanded publicity and access to the media to pro-
tect their position against the new waves of mobilized
voters created bv universal suffrage. Extending chis rea-
soning, Lijphart suggests that many of the arrangements
that emerged trom the Round Table Talks in Eastern
Europe were intended to guarantee a political presence
for the communist nomenklatura as well as tor the new
opposition. First, there were compromises over the elec-
toral system. Second, the bicameral system can be engi-
neered so that the old regime will do well in elections to
one house and the new forces in elections to the other.

Third, because the communists feared that they would
be in a minority in Parliament. they demanded and got
the presidency for their candidate.

This argument is correct as far as it goes. What it
does not include. and does not pretend to include. is the
fact that things rarelv worked out as intended. Whereas
the Hungarian communists thought their future repre-
sentation hinged on a system with single-district majority
voting, they were actuallv saved bv the element of pro-
portional voting in the compromise over the electoral
system. Whereas the Polish communists thought their
guaranteed seats in the Sejm would enable them to domi-
nate the assembly. the desertion of their former allies
spoiled their calculation. And whereas communists in all
three countries thought that the deal struck for a commu-
nist president would ensure them at least a minimal pres-
ence in the new regime, events conspired to demoralize
them so thoroughly that they either had to give up the
presidency or were unable to use it.

This survey relies heavily on Working Papers by Wiktor
Osiatynski (Poland), Andras Sajo (Hungary) and Rumyana
Kolarova and Dimitr Dimitrov (Bulgaria).
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How nresidential nowers can ienally exnand without constitutionai amendment.

CHANGING CONSTITUTIONAL POWERS OF THE AMERICAN PRESIDENT

Cass Sunstein

In the United States. the president is controlled bv the
Constitution and is in all respects subordinate to it. Inso-
tar as it deals with presidential power. however, the
American Constitution has proved to be a highly mal-
leable document. With verv few exceptions, the consti-
rutional provisions relating to the president have not been
changed at all since thev were ratfied in 1787. but in
1993 those provisions do not mean what thev meant in
1787. The Constitution is a legal document. and it is
entforced judiciallv, but its meaning was not tixed when it
was ratified. In particular. the contemporary president
has far broader powers than the original Constitution
contemplated. It is remarkable but true that large-scale
changes in the authoritv of the president have been
brought about without changes in the constitutional text
but, nevertheless, without illegalitv.

This is a paradox. Is it not clear that constirutional
changes, if not texrual. are illegal? The paradox has con-
siderable relevance to Eastern Europe. The framers of
the American Constiturion teared legislative power most
ot all. but from well-known events in the twenueth cen-
tury it is possible to conclude that it is presidential power
that presents the greatest risks for liberrv and democracy.
The president is the most visible leader in the nation by
far: he is often the onlv person in government with a
national constituency: and this visibility can lead to a
kind of “cult” that threatens constirutionalism itself. On
the other hand. a strong president is in a unique position
to accomplish enormous good, and it is possible to think
that in Eastern Europe and the ex-USSR. a strong presi-
dentis a precondition for necessarv retorms.

How to produce a strong presidencv while limiting
the relevant risks is a major task tor postcommunist con-
stitutionalism. There are of course significant complexi-
ties here. With the exception of the nations of the tormer
Soviet Union, the pattern in Eastern European nations is
hasicallv parliamentarv. and the president is largelv cer-

cmonial (at least in comparison to the American presi-
dent). In the nations of whart used to be the USSR, a
president—part of a division between the executive and
the legislature—has a more important role. But even
where the president is largely ceremonial, there will be
opportunities tor accretions of power over time. Any
partcular constitutional arrangement is unlikelv to be
fixed over ume.

There is some dispute about whether the task of pro-
ducing a strong president without endangering liberty
has been successfullv accomplished in the United Stares.
Some people think that the American president is much
too powertul: others think that America hasa weak presi-
dent who is unable to accomplish the tasks for which he is
elected. This debate raises complex questions that I can-
not discuss here. However those questions mav be re-
solved. it is clear that the original understanding of the
presidency called for much less presidential authoritv than
is taken for granted todav. Although the prominent
American founder. Alexander Hamilton. soughr a pow-
errui presidency. and although the new Consutution cre-
ated an executive where the Articles of Contederation
had not. the original American president was exception-
allv weak by contemporary standards. Consider the fol-
lowing points. showing the contrast between the eigh-
teenth and twentieth-centurv American presidencies.

1. In the founding period. the president was sup-
posed to have sharply limited authoritv in domestic af-
fairs. partlv because the federal government as a whole
had sharply limited authoriry in the domestic arena. Ba-
sic regulation of the economy was to come from state
sovernments. especiallv from state courts elaborating the
common law of tort. contract. and propertv. Todav. by
contrast. the president is a principal national lawmaker—
simply because of a shift in power toward the nation. In
implementing national law. the executive branch issues
an extraordinarv range of regulations affecting the na-
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tional economy—in large part because of the economic
interdependence among various regions. which 1s now
generallv acknowledged. It is a simple truth that the
national government has far more authoricv than the
tramers of the Constitution originallv envisaged. It is
equally, if less simply, true thatas a result of this shitt. the
president himselt has assumed an array of duties and
powers not within the original contemplation of the
Constitution's authors.

2. In issuing regulations and indeed in all his otficial
acts, the president needs congressional (or constitutional)
authorization. He cannot exceed any limits that Con-
gress has laid down. But often Congress offers very vague
guidance. The president therefore has a great deal of
discretion. Particularly in the latter half of the rwenneth
centurv. courts have been reluctant to strike down laws
on the basis of the “nondelegation doctrine.” which re-
quired clear standards from the legislature. The down-
fall of the nondelegation doctrine has meant that the presi-
dent can exercise tremendous policy-making discretion
in the domestic sphere. This sphere includes regulation
of the environment, energy, occupational safety and
health. communications, and much else.

3. The framers of the Constitution probably wanted
to allow Congress to limit the president’s authority over
the many high-level officials who implement the laws
enacted by Congress. This might seem to be a technical
matter. but it has enormous importance. If the Secretary
of the Treasurv can be controlled bv the Congress but not
ov the president. the allocation of nationai powers is much
changed. It is now generally agreed. however. that the
president has broad power over all high-level officials who imple-
ment the law. The heads of the cabinet. and of most execu-
rive agencies, can be discharged by the president when-
ever the president chooses. Moreover, Congress has no
authority to discharge them or to prevent the president
trom doing so. (Of course both the president and all
implementing officials must obey the instructions laid
down by Congress.) The result is that most administra-
tion of the laws—an extremelyv large and important cat-
egory—is subject to the will of the president.

4. Itis now generallv understood that the president
will submit to Congress both (a) a proposed budget and
(b) a great deal of proposed legislation. As a result, the
president now has a formidable role in the enactment ot
national legislation. The Constitution contains no ex-

plicit provisions on these points, burt it was not originallv
believed that the president would submit a budget or
propose legislation. It was hardly believed that the presi-
dent would have these powers of initative. granting him
considerable power over the content of national law. The
president’s current power of initiative. with respect to the
budget and lawmaking, is quite fundamental. (Of course
much legislation is initiated by people other than the
president.)

5. The president’s power to vero legislation has turned
out to allow him a surprisingly large role in determining
the content of national legislation. The founders of the
Constitution deliberately and explicitly gave the presi-
dent the veto power. But they did not contemplate its
current importance, and thev might well have been
alarmed if thev had been torewarned. Their principal
¢oal was to ailow the president to veto laws on constitu-
tional rather than policy grounds, particularly in order to
permit him to prevent Congress from intruding on the
president’s constitutional powers. This goal was narrow
indeed; itdid notanticipate a situation in which the power
to veto would entail a significant role in lawmaking,

[tis notentirely clear that the framers sought toallow
the president to veto legislation solely on the ground that
he disagreed with the policy judgments embodied in it
(though probably the best reading of the history is that
the founders believed that the president could verto legis-
lation on policy grounds). But they thought that this
power would be exercised rarelv and only in the most
extreme cases. The founders certainly did not anticipate
the current situaton, in which the veto power 1sa well-
understood part of all lawmaking and implies a large and
continuous presidential role in lawmakingitself. In short,
the president’s authority is greatly augmented by Con-
gress’ knowledge that the president can veto legislation of
which he disapproves.

6. With the emergence of the United States as a
world power, the president’s foreign affairs authority has
become far more capacious than was originally antici-
pated. For the most part this is because the powers origi-
nally conterred on the president have turned out—in light
of the unanticipated place of the United States in the
world—to mean much more than anvone would have
thought. In addition, however, the president has been
permitted to initiate military activity in circumstances in
which the originai understanding would have required
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congressional authorization. On the founding view. a
congressional declaration of war was a precondition for war: the
only exception was that the president could act on his
own in order to repel a sudden attack on the United
States. But in the twentieth century, a large amount of
presidential war-making has been allowed without con-
gressional declaration of war.

From all these points we might conclude that the
Constitution, at least in the area of presidential authority,
is no mere lawyer’s document. The original understand-
ing has not controlled the future. The Constitution’s
meaning is not fixed. It is in large part a tunction of
historical practices and needs, and of shared understand-
ings over time. Often the power of the president is under-
stood to be quite different from what it was, say, twenty-
five vears earlier.

Yet it would be a mistake to conclude that the
president’s constitutional power is simply a marter of what
seems to him appropriate or necessary, and not a matter
of law at all. Often the president loses in the Supreme
Court, and in nearly every important case, he has gra-
ciously accepted his defeat. To take just a few examples
from the twentieth century: President Nixon was forced
to hand over his own tape-recorded conversations during
the Watergate controversy; President Truman was pre-
vented from seizing the steel mills during the Korean
War; President Eisenhower was banned from stopping
communists from traveling abroad. These defeats are
important in themselves, but they are even more impor-
tant for the general tone that thev set. Everv American
president knows that his actions are subject to judicial
review, and this is a large deterrent to illegal conduct.

For purposes of judicial review, the president’s most
important constitutional duty is “to take care that the
laws be faithfully executed.” This provision subordinates
the president to the law. Italso requires him to adhere to
the law, both constitutional and statutory.

I have suggested that the changing understandings of
the president’s power have occurred without either tex-
tual change or tlagrant presidential violations of constitu-
tional requirements. I have also suggested that this pre-
sents a genuine paradox. We have a president who is
much stronger than the framers of the Constitution an-
ticipated; but at least in general, the current presidency is
not thought, and should not be thought, unconstirutional.
How, then, have the president’s powers changed? There

are several possibilities. 1 outline them here because of
their potential importance to current dilemmas in East-
ern Europe. Flexible provisions and silences, allowing
flexible (but not open-ended) interpretation

Many of the changes have occurred because the rel-
evant constitutional provisions are ambiguous. and they
allow adapration to changing circumstances. For example,
the grant of “executive power” to the president leaves
much uncertainty.

The Constrution also contains important silences.
For example, the Constitution does not discuss whether
the president shall submit a budget. But the document is
not a blank slate. It is clear that the president must obey
the law; it is equally clear that he cannot make law on his
own. Itis clear that he cannort (for example) dissolve the
legislature or the Supreme Court when (as is often the
case) they displease him. We should conclude. then. that
constitutional change has occurred in part because of con-
stitutional ambiguities and silences. A constitution thartis
not rigid will allow for adaptation without amendment

or illegality.

Emergencies

Many constitutions, including all of those in Eastern Eu-
rope, contain emergency provisions, allowing the gov-
ernment to have special powers under conditions of emer-
gency. The American Constitution contains no emer-
gency provisions (although the president is allowed to
suspend the writ of habeas corpus during war). It might
seem naturai to think that in spite of the absence of ex-
plicit emergencv powers. many increases in presidential
authority have occurred as a result of emergencies. In
general, however, the president has not been found to
have special authority to act during emergencies. A do-
mestic crisis—widespread unemployment, social unrest—
does not give the president anv new power. There is no
judicial understanding that the president has greater au-
thority if he can point to an emergency situation, or claim
that unusual presidential action is crucial.

Of course, Congress might well decide to confer statu-
torv authority on the president in order to enable him to
respond to a crisis. And Congress has made this decision
in emergencies. In the New Deal period. for example,
Congress gave the president a range of new authorities
because of the perceived need for special responses to the
Great Depression. But the president has not been al-
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lowed to acton hisown. An emergency does not give the
president any unilateral powers. A possible lesson 1s that
constitutionally-granted emergency powers are not nec-
essarv and mav even be harmful.

Development of the Constitution through case-
by-case decisions over time

Some distinguished academic observers (most notably
Harry Wellington and David Strauss) believe that inter-
pretation of the U.S. Constitution depends on particular
judicial decisions, allowing the meaning of the document
to change over time. Indeed, constitutional law in America
(and in many other nations as well) has many features of the
common law process.

In that process. a hallmark of Anglo-American legal
svstems. no one sets down broad legal rules in advance.
Instead the rules emerge narrowly, as judges decide indi-
vidual cases. Governing principles come trom the pro-
cess of case-bv-case adjudication, and sometimes thev can-
not be known in advance. Much of constitutional law in
the United States comes not from the consututional text
itself, but from judge-made constitutional law, interpret-
ing constitutional provisions. For this reason, the mean-
ing of the document is not rigidly fixed when the docu-
ment is written and ratified.

Something along these lines is certainly true tor the
powers of the president, and the svstem of common law
constitutionalism helps explain the shifting understand-
ing of presidential power. Consider. for example. the
complex question ot whether Congress or the president
may discharge high-level public otficials (the secretary ot
state, the attornev general, the secretarv of the interior).
The text of the Constitution does not speak clearly on
this issue; instead, the governing constitutional principles
have been worked out in the process of case-by-case adju-
dication.

It might be added that much of the president’s au-
thoritv turns not on judicial decisions at all, but on tradi-
tional practices and shared understandings between the
president and Congress. The development of these prac-
tices and understandings resembles the process of com-
mon law development. It is recognized that a certain
practice “works.” Congress and the president endorse the
practice, and the practice therefore operates as a guide for
the future. Of course no such practices may violate the
Consutution where that document speaks with claricv.

Translation

Some people (most notably Lawrence Lessig) have ar-
gued that. when circumstances have changed, the Su-
preme Court must “translate” the original constitutional
text in order to adapt it to the new conditions. Suppose,
tor example, that the founders of the Constitution origi-
nallv sought to allow the president to make war on his
own only for defensive purposes to repel sudden attacks
on the United States. Suppose. too, that in modern condi-
tions, threats to (say) Canada and Mexico are extremely
threatening to the United States because of the strategic
importance of these nations. Or suppose (as many people
believe) that under current conditions, the line berween
“otfensive” and “defensive” use of the military becomes
extremely thin.

It this is true. perhaps the original constitutional pro-
vision, translated into a new context, gives the president
new and broader authoritv. If we want to adhere to the
original constitutional goal (i.e.. to allow the president to
act unilaterally when this is necessary), perhaps the presi-
dent may act unilaterallv, not simply to repel sudden
attacks on the United States. but in anv case in which
American interests are at serious risk. Perhaps this view
accounts for many of the changes 1 have described. Thus,
for example, we might think that the president’s author-
itv over the cabinet must expand in an area in which the
cabinet is exercising such extraordinary power over the
nation. Perhaps the expansion is justified if we are to be
taithtul to the founding commitment to political account-
ability.  The “translation™ argument raises manv com-
plexiues, but it has appeared in several Supreme Court
opinionsas a wav of making sense of the practice of inter-
pretation in changed circumstances.

Several constitutional regimes?

Some people think America has had more than one con-
stitutional regime, thatat crucial moments in our history,
the people have inaugurated large-scale changes in the
Constitution. The Civil War. tor example, is said to have
inaugurated a Second American Republic. with new un-
derstandings of the allocation ot power between the na-
tion and the states and with new understandings of indi-
Some people think that President
Roosevelt’s New Deal also produced constitutional
change. In hisinfluential book, We the People: Foundations,
for example, Bruce Ackerman argues that the United

vidual rights.
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States has had three constitutional regimes. not simply
one.

It America has had more than one constitutional re-
gime. we might think about presidential power in a some-
what ditferent wav. In the New Deal period. for ex-
ample, the national government appeared to acquure sig-
nificant new constitutional authoritv. The president was
a principal beneficiary of this shift. especiallv insofar as
the Supreme Court refused to enforce the nondelegation
doctrine. which. as noted above. required anv legislative
delegations of power to the executive to be narrow and
clear. Some people think that the New Deal eftectively
amended the Constitution, giving the president a range
of new powers.

Conciusion
There are some diverse explanations ot the changing na-
ture of constitutional power in the hands ot the Ameri-
can president. I think that the most promising explana-
cions stress the flexibility of the original text and the pro-
cess of common law adjudication. If these are the best
explanations, it seems clear thata special advantage of the
original constitutional provisions governing the president
is that they allow adaptation over ume. Moreover, it
emerges that one of the virtues of the American constitu-
tional experience is the process of case-bv<ase adjudica-
tion. giving the meaning of constitutional provisions
through close encounter with particular cases.

What lessons can be drawn trom this experience ror
Eastern Europe? It is nazardous to think that the experi-
ence of one nation hasanv lessons at all for another: there

are manv distinctive teatures to the American experi-
ment in constitutionalism, and it is reasonable to think
that tew general lessons can be drawn trom what has
happened in the United States. But it we are to draw
lessons. perhaps two are of special importance. The first
involves the limited effects of constitutional texr, at least over
time. Constitutional meaning depends. in large part, on
shared understandings and practices. and most of these
will not be in the constitution itself. Although the Consti-
tution 1s a legal document, there will be a great deal of
opportunity to adapt constitutional meaning to changes
in understanding and practice over time.

A second (and somewhat conflicting) lesson involves
the importance of a culture of constimutionalism—rto which judi-
clal review is an important contributor—to ensure against
the most egregious abuses of legal authoricv. In America.
judicial review has been important as a check after the
fact and, perhaps even more. as a before-the-fact deter-
rent to presidential illegality. A culture of constitutional-
ism and the rule of law, spurred bv judicial review, has
helped deter presidential lawlessness in cases in which
the need for action seemed great to the president, and the
legal technicalities seemed like an irrelevance. In some
such considerations. lies the solution to a remarkable and
insuthiciently analvzed paradox of American constitution-
alism: a dramatically changed and strengthened presi-
dencv brought about without constitutional amendment
and nonetheless without significant illegalities.

Cass Sunstein is the Karl N. Licwelfyn Professor of Jurisprur-
dence at the University of Chicago, the Law School
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THE PATH OF THE PRESIDENCY
Lawrence Lesstg

Founders in postcommunist democracies take their con-
stitutional texts verv seriouslv. Slovenia. for example,
after enumerating its executive powers, states that these
powers “cannot be extended.” The same limitation is
found in some drafts of the constitution of Belarus. These
are founders who want to sav now what will be, if not
forever. then at least for a verv long time: thev are draft-
ers who want to assure cthat the institutions thev now
establish are respectful of the words thev now draft.

All this obsession over text is quite understandable.
Coming from a communist past. and trained in a civil
law tradition before that, respect for textual limits is an
important lesson to relearn. But we might ask nonethe-
less whether this fetish for code-like constitutions is either
useful or realistic. For it has led many to conceive the
question of the division of powers quite staticallv—asking
what division of power is best. now and in the future. as if
a political svstem could be fixed in stone like Moses’ Ten
Commandments. Less focus on text. and more on how
the constituted institutions are likelv to interact. might
lead to a more dvnamic question—what division ot power
is best now. to allow a nation. unique 1n its historv and
culture. to evoive into a stable and enduring political svs-
tem in the future.

The historv of the American presidencv reveals some-
thing of the value in this second question. Ours is the
“Imperial presidency’—with the chiet execurive simulra-
neouslv the chief administrator. the leading policvmaker
on the national scene. and the exclusive policvmaker on
the international scene. Many from postcommunist soci-
eties rightly reject this presidency as a model tor their
own emerging democracies. America, 1t is said. had a
long historv of democracv before its constitunion was born.
and hence a political culture strong enough to resist the
dangers of authoritarianism inherent in anv strong ex-
ecutive. The same cannot be said of the democracies
emerging from (at least) forry vears of communism. Hav-
ing sutfered most of the century under totalitarian rule,
the region’s nascent democracies would be too fragile to

Whriting constitutions to allow for evolutionary change.

resist the temptations of an authoritarian. even if elected.
president.

The contrast is a good one. and the lesson apt. But it
is instructive to ask just when America achieved this po-
litical maturitv, or more importantly, just when America’s
imperial presidency became possible. Modern preten-
sions notwithstanding, the modern presidencyv was not a
creauion of the founding tathers. Nothing in the text of
1787 suggested a presidencv anvthing like the office now
occupied bv President Bill Clinton. Instead. in 1787 the
President was quite a weak executive officer.

To see this, imagine a report about the newly created
office of the president from a Chicago correspondent to
the American Constitutional Convention of 1787.

After a summer of secret sessions. the convention of
1787 (called to draft amendments to the failed Articles of
Confederation) proposed instead a radical. if unautho-
rized. new constitution. At the core of this document was
a single executive officer. a president, elected by state
electorsata special convention. and constitutionally inde-
pendent from Congress. Butas the drafters were quick to
assure. this president was not to be America’s elected
monarch. Rather than possessing strong and broad con-
stitutionallv vested executive powers, he was to be a rela-
tivelv weak executive officer. Indeed the constitution
granted him just five powers unconditioned by the shared
powers of Congress—the power to pardon. to fill vacan-
cies, to order written opinions from executive officers, to
receive ambassadors, and to command the militarv forces.
(Even these, in part, depend on Congress—the com-
mander-inchief power, for example, depends upon Con-
gress’ declaration ot war.) Bevond these five, the
president’s powers were powers conditioned by Con-
agress—he had the power to negotiate treaties. that must be
approved by the Senate: the power to appoint officers,
that must be confirmed bv the Senate: the power to veto
legislation, that can be overridden by Congress; the power
to recommend legislation. that can be ignored bv Con-
aress: the power to convene or adiourn Congress in ex-
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traordinary times, that Congress can negate bv its own
similar vote: and finallv, the power to “take Care that the
laws be faithfully executed.” laws that Congress itself
sets. Not unlike the relativelv weak presidencies recently
established in Hungary and the Czech Republic. most ot
the American president’s important powers. then, were
powers significantly conditioned bv Congress.

Overall, not a terribly strong executive power. and
fundamentally unlike the current American presidencv.
Unlike his Bulgarian counterpart. he had no power over
citizenship; unlike the Polish or Romanian presidents, he
was not directly elected: unlike the Hungarian president,
he had no constitutional power to “watch over the demo-
cratic tunctions of state.”

The practices of the tirst U.S. presidents confirm this
originai reaaing. Unlike the modern poiicv-making ex-
ccutive. the first presidents were emparrassed to advise
Congress on presidential views of legisiation. As Wash-
ington wrote to a friend. “Motives ot delicacy have uni-
formly restrained the [president] from introducing anv
topic which relates to legislative matters to members of
either house of Congress, lest it should be suspected that
he wished to influence the question before it.” (Leonard
D. White, The Federalists: A Study in Administrative History
55 [1948].) Even in 1887, when Cleveland urged Con-
gress to pass liberalized trade regulation. Congress was
shocked by the president’s invasion of the legislative do-
main. (Louis Fisher, The Politics of Shared Power: Congress
and the Exccutive 26 [1987].) The eariv presidents under-
stood their role to be relativelv passive: thev exercised
their power to advise Congress 1n just the way a parent
advises a teenage son—carefullv. infrequentlv. and with
little expectation of acquiescence.

As originallv framed, and originallv practiced, then,
the original president’'s power was slight. But what is
important for our purposes is not this historical under-
standing, but rather, what accounts for the current
presidencv’s deviation from that past. How has the presi-
dencv grown from this modest beginning to, in some
eves, a monster of centralized power todav? What. in
Vojtech Cepl's words. breathed the “life into his office™?

First,and most importantly, the transtormation came
not bv anv change in the constitutionai text. No amend-
ment vested in the president anv more power than he
possessed in 1789. And second. the change came in tull
view of Congress: this was nota presidencv established in

a constitutional putsch: it was a presidency gained with
the knowing acquiescence of many Congresses.

So it neither amendment nor ftorce was used. what
accounts for the change? In part the remarkable growth
of presidential authoritv follows from an often overlooked
aspect of Congress’ power, and in balance, from an often
ignored history of slow and mutual presidential and con-
gressional accommodation. This was a presidency the
American democracy had to learn. and like all learning, it
took time.

Consider first the part of this transformation owing
to Congress’ power. Buried in the constitutional text
outlining Congress’ authority is a somewhat obscure grant
of power, known by the framers as the “sweeping clause”
but reterred to now as the “necessary and proper clause.”
Under thisclause. Congress is granted the power to make
“all laws necessarv and proper to carrv into execution”
notjust Congress's power. butalso “all other Powers vested
by this Constitution in the Government of the United
States, or in anv Department or Officer thereof.” Most
contemporary commentators thought this clause simply
made explicit what would have been understood in any
case—that there were implied powers under the constitu-
tion. Theretore many thought the clause was a redun-
dancv. But this has turned out to be a mistake. Foreven if
there would have been implied powers without this
clause. what the necessary and proper clause assures is
that it is Congress and not the President which gets to sav
what those implied powers are. and more importantly.
how they are to be structured. Congress gets to sav this
about any tederal power. and thus retains ultimate juris-
diction over anv expanding tederal power.

The importance in this structural design is easily over-
looked. but the historv of the American presidency makes
it hard o ignore. At first, Congress exercised broad pow-
ers of control over those powers that we would now
consider executive. by vesting them in people other than
the president—including prosecutorial powers vested in
relativelv independent department heads. or in state offi-
cials. and other powers of execution vested in state offi-
cials. More importantly, the first Congresses acted to
assure a relarivelv weak federal administration. One ex-
ampie gives the overall flavor: Despite constant pleas by
presidents and attorneys general. Congress refused (until
1870) to create a centralized department of justice, allow-
ing the prosecution of federal laws to rest wich essentially
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independent local prosecutors and in some cases. state
prosecutors. For most of the historv of the American
republic. much of the power of the modern presidency
was held in check bv a jealous and caretul Congress.

Over time. all this has changed. As taith in the presi-
dency grew along with impatience over a tactionalized
and corrupt Congress, Congress finallv granted the presi-
dent increasing control over an increasingly centralized
administration. Atter a centurv of democratic practice,
and a long tradition of democratic executives. Congress
permitted the evolution of a presidencv that without
doubt the founders would have found territving. This
was a change long in coming. but criticallv. it 1s not a
change best understood as a change in the constitution
iself.  For to this dav. the full range of the resident’s
power survives solelv bv the grace of Congress. Under
the “sweeping clause” Congress retains broad power to
limit ana control—to check—an overzealous executive.
The president’s power is a power bv structural delega-
tion, but a careful Congress could at anvtime recall the
power it has allowed.

No doubt the evolution in the American presidency
is unlike the evolution that can be expected of the execu-
tive power in postcommunist democracies. For one thing,
the countries of Eastern Europe that have established a
more-than-ceremonial president are dualexecunve de-
mocracies. But the constirutional historv of the French
Fifth Republic. which created a svstem of this sort. con-
tirms the lesson we have drawn from the American expe-
rience: the growth of presidential power cannort be rig-
idlv controlled bv a constitutional text. My point about
the American experience is not so much about a particu-
lar evolution that any constitution will follow. Instead. it
isabout the narure of a constirution as evolutionary. What
is general is not a particular path of presidential growth,
but that presidencies have a path of growth. and that at
their birth constitutions should understand and accom-
modate this.

Thata practice can be constitutional even it not liter-
allv prescribed by a constitutional text is the first general
lesson trom this historv. Three more specitic lessons might
also be suggested. First, while the American experience is
discounted in postcommunist debates. again because of
the preconstitutional democratic traditions in America. it
is useful to remember that even these earlv democrats
retused constitutionallv to entrench a strong execurive

power. So tearful were the framers of replicating King
George that thev established at tirsta small and impotent
executive oftice. and filled it with a not so small (but
importantly) sterile (tather ot no heirs exceprt the coun-
trv) President Washington. And except for the extraordi-
narv period surrounding the Civil War, this limited ex-
ecutive power would survive on the American continent
for atleast a century. Even on the brink of economic and
political collapse. the framers did not short-circuit the
deliberative—if inetficient. if corruptible, if factionalized—
responsibility of Congress.

Second. what the “sweeping clause” suggests is that
modern constitutionalists should focus less on carving
into stone divided execunve and legislative powers, and
more on devising a svstem that will allow an effective
execurive (and Congress) to evolve over time. What the
sweeping clause allowed America was a tlexibility that
Congress could exercise. over time and across historical
contexts, in various political battles. This arrangement
helped Congress develop asa democratic institution, while
checking the anu-democratic tendencies of a strong ex-
ecutive—allowing, in short, a period of maturation. What
this suggests tor other constitutional regimes is the need
for a similar structural device that would permita similar
space for parliament and the executive (or executives) to
develop and. more importantly. to develop together.
Such a development will take time and what we might
call political space—the third lesson trom the American
experience. Modern constitutionalists. especially rights-
focused constitutionalists. are eager to quash politics 1n
the name ot “correct” constitutional principles, eager to
avoid political struggles, and move quickly to the “right”
constitutional answer. eager to throw law, constitutional
law. into battles inherently political. This may have been
the impatience of Professor/Justice Valeri Zorkin, who,
along with his court of legal academics (9 of the 13 jus-
tices were trom the academyv), like overeager parents,
retused to stand aside and allow political institutions to
resolve their political contlicts politicallv—through com-
promise and agreement. But it is just this skill that a
democracv demands. The process of learning this skill, of
leaming democracv. cannot be short circuited—no less in
postcommunist democracies todav, than in eighteenth-
centurv America.

Lawrence Lessig is Assistant Professor of Law at the University
of Chicago, the Law School
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October Crisis; a new Gonstitution; Superpresidentialism.

Focus: Crisis In Russia

The End of the First Russian Republic

Duwight Semler

In September. Russia was thrown into the most serious
constitutional crisis since the 1991 August coup. The
Supreme Soviet (Parliament) and the president. Boris
Yeltsin. could agree on practicallv nothing in Julv and
August, and the political capiral gained by Yeltsin in the
April referendum was rapidly depreciating. As had hap-
pened repeatedly during the preceding two vears, presi-
dent and Parliament were deadlocked over the question
of who wielded ultimate authority. Parliament refused
Yeltsin's post-April entreaties for early parliamentarv elec-
tions, stonewalled on a budget agreement and defied all
efforts to agree on a new constitution. Meanwhile, the
regions continued to press for more fiscal and political
auronomy from the center. The president finallv took
che ultimate political gamble and declared Parliament
closed. This action tulfilled his eariier promuse chat Par-
liament would see a "September offensive.” Atrer a ten-
day standoff at the White House. the handful of deputies
who refused to recognize the end of Parliament and the
soviets as a form of rule were seized bv the delusion that
they could rake Moscow by force. Deciding on what
turned out to be a suicide mission. thev opted to use their
weapons against security forces loval to Yeltsin. The
results left 127 dead (according ro the prime minister’s
office), many more hundreds wounded and the parlia-
mentarv leadership under arrest.

After the October tragedv. Yeltsin moved quickly to
reassert central control. His staft reeled off several hun-
dred ukazi and even more administrative decrees. the
most importantdealing with deepening economic retorm
and establishing procedures on the upcoming December
elections and referendum on the draft constitution. At

the same time. Yeltsin sacked regional and local soviets
throughout Russia as well as administrative leaders who
proved disloval during the October crisis. Whar was
clear both during the crists and after. however—and thisis
critical when considering the future of the countrv—is
that the president’s office has opted for temporary politi-
cal solutions. which is preciselv what Yeltsin used to ac-
cuse the Supreme Soviet of doing. This indicates the
December elections may well be followed bv continued
instability.

A review of pre-October events

In mid-August Yeltsin hinted that he might “go around
Parliament” to carrv out his own reform design. On
August 12, he stated openiv that he would force early
parllamentarv elections even if this meant violating the
constitution. Turning up the pressure. onlv days later he
announced that a federation council (representing each
of the republics and regions) could be convened as an
alternate bodv to Parliament. and one better suited to
carrving out badlv needed legislative actions. Of course,
rumors of earlv elections. tederation councils and the like
had become commonplace by this time, but a clear re-
solve could be heard in Yeltsin’s August pronouncements.
For him. the summer had been a complete loss. Nearly
all of Yeltsin's legislative work of the summer had been
either reversed or watered down by Parliament in July
(see EECR. Summer 1993), leaving the president’s office
and the government not onlv frustrated but turning
against itself. Divisions in the government clearly deep-
ened as economic conditions grew worse. And, the anti-
corruption campaign. instigated bv Vice President
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Aleksandr Rutskoi and conducted bv the Procurator Gen-
eral Valentin Stepankov. had become a nagging distrac-
tion, turther pressuring the government.

In response to Stepankov. Yeltsin created his own
anti<corruption commission headed bv Andrei Makarov.
who. with little delav. managed to find sutticient grounds
to charge Rutskoi with links to a Swiss bank accountand
Stepankov with the plotting of his, Makarov's. murder.
But pressure trom Stepankov’s office had taken a toll on
Yeltsin's government, pushing it ever closer towards selt-
destruction. Finallv, Yeltsin fired Securitv Minister
Viktor Barannikov, whom he suspected of striking deals
with Supreme Soviet Chairman Ruslan Khasbulatov. and
suspended both First Depury Prime Minister Viadimir
Shumeiko (who nsisted his deparrure was volunrtary)
and Vice President Rurtskol. Parliament responded 1m-
mediatelv to Rutskoi's suspension with a petition to the
Consututional Court. Their argument was that Yeltsin
had no construnonal authority to suspend the vice presi-
dent and that Rutskoi had been treelv elected along with
Yeltsin. This argument was legally sound, but Rutskot
had become the de facto head of the opposition to the
president. and his suspension allowed Yeltsin to demon-
strate his increasing disregard for the constitution. With
this move, the die was cast for what proved to be the final
struggle. Not surprisingly, the final contlict centered on
the budger and the government's privatizauon plan.

The battles over privatization and the budger were
crucial since privatization of large-scale firms was gaining
public acquiescence and the need to stabilize tne ruvle
was growing more and more desperate. The law on
privatization required parliamentary approvalateach step
of each major privatization. Such a scheme would have
permitted no more than a handful of privatizations a
year, which was unacceprable to both Yeltsin and the
government.

As tor the ruble, easy credits trom the central bank
coupled with undisciplined fiscal policies had brought it
to the point of hvperintlation on more than one occasion.
But since the April referendum. because of the
government's fiscal restraint. the ruble had shown some
stability. Buoved by these resuits, in the eariv summer
the government set tor itself a reasonable and discipiined
budget, one that would satistv international creditors and
lenders. Yet when presented to Parliament. this budget
was retused. The and-retorm assemblv chose instead to

dratt a budget, which would have enlarged the national
budget deficit to more than 25 percent of GNP. Natu-
railv. wnen Parliament’s proposai was sent to the presi-
dent. he vetoed it. requiring Parliament to propose either
another budeget or attempr an override. Yeltsin went so
far as ro send Finance Minister Boris Fvodorov to Parlia-
ment to persuade the deputies to reduce their budget
demands. Not surprisingly, thev retused and instead,
called for Fvodorov's resignation and set out to ratify
their own inflationarv budgert plan over the president’s
veto. With that accomplished. their draft budget was
again sent to the president and again he vetoed the plan.
Parliament was enraged. arguing that. constitutionally,
the president could not twice veto the same bill. Yelesin's
office responded bv pointing out that the second draft bill
sent to the president had a different name than the first
and thus came before the president as a new piece of
legislation. Parliament nacurally believed icself ericked
since its second draft was onlv slightlv altered. Parlia-
mentarv lawvers declared Yeltsin's move a ruse, but
Yelesin had nevertheless, at least momentarily, foiled his
opponents.

In the end. legal technicalities concerning the passing
of the budget did not matter. Fully aware of the wide-
spread criticism that his government had lost initiative
and coherence. Yeltsin announced that he had instructed
the government to ignore Parliament’s budget. So. when
this budget was put before him on September 10, Yeltsin
retused to sign it. despite a consututional requirement
that he do so. To drive home nis uncompromising posi-
ton on the budget to the government. Parliament and
international creditors—the latter having threatened to
cut off aid if fiscal discipline was not promptly estab-
lished—Yeltsin made public on September 17 that he had
invited Yegor Gaidar (the acting prime minister who
was sacked by Parliament in December 1992) to rejoin
the government as a deputy prime muinister. The re-
appointment of Gaidar wasa clear indication to Western
credivors that Yeltsin's government sought fiscal respon-
sibility. while, at the same tme, it was an act of defiance
in the tace of the Supreme Soviet. Parliament was stunned
bv Yeltsin's new bravado and reacted in kind.

Just as the budget battle reached an impasse. so too
did Yeltsin's drive to push through a constitution and
convene a federation council. By late summer the rival
draft constitutions of Yeltsin and Parliament had been
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graduallv merged bv a working group tormed from
Yeltsin's Constitutional Assemblv. appointed earlier. But
it was apparent that the constitutional working group
had favored Yeltsin'sdraft. There was therefore no hope
that the Supreme Soviet or the Congress of People’s Depu-
ties would agree to such a final draft. Moreover, although
Yeltsin's office, particularly the head of his administra-
tion, Sergei Filatov, had tried several times to convene a
tederation council, the various republican and regional
leadersrepeatedly altered their demands. The president’s
office was embarrassed more than once, announcing the
convocation of the council one dav, postponing it the
next.

When the Presidential Council gathered on Septem-
ber 14, Yeltsin was subject to severe criticisms from his
strongest supporters and advisors. The president had lost
the initiative. thev said. The possibilitv of early elections
was rapidly slipping away and the contlict berween Par-
liament and president had precipitated the slide of the
economy into another downward spiral. It was well
known that the executive-legislative deadlock in Mos-
cow had led the ministries increasingly to ignore orders
from both the president and Parliament. Theregionsand
republics were doing the same. On the weekend of Sep-
tember 18 and 19, the Federation Council finally met,
but the body refused to transform itself into a proposed
upper chamber of a not-yet-formed, governing strucrure.
To do so would have posed a direct challenge to the
Supreme Soviet. Not that the Council feared Parliament.
Rather. the Council. which represented the regions and
the republics in some vague wav. had nothing to gain bv
supporting Yeltsin. Regional authorities were doing quite
well in the absence of anv coordinated authoritv in Mos-
cow. Yeltsin wasin a potentially disastrous position. He
had used regional support in the past to circumvent Par-
liament and now this strategy, too. was slipping from his
grasp. It is not known whether Yeltsin acrually planned
in August the September offensive launched on Septem-
ber 21, but on that evening he took action.

The September offensive

At 8:00 PM Moscow time, Yeltsin delivered a national
address. announcing Decree No. 1400, “On a Step-by-
Step Constitutional Reform of the Russian Federation.”
The address focused on the Congress'’s and Parliament’s
unrelenting obstruction of the government's reform pro-

gram and the need for a coherent legal order. The con-
flict berween poiitical forces, he said. had become “fruit-
less. senseless and destructive,” while Parliament was
guilty of reneging on promises made to the president
following each successive congress. Following the April
reterendum . continued refusals to work with the presi-
dent demonstrated Parliament’s “flouting the expressed

>

will of the Russian people.” The most “outrageous in-
stance” of Supreme Soviet recklessness concerned eco-
nomic policv. Its positions were “deliberately aimed at
worsening the siruation in Russia.” Moreover, having
failed to adopt a constitution at the Seventh Congress, the
legislative branch had eftectively stalled the constitutional
reform process. Instead, it revised the old constirution on
an almost daily basis to suit temporary needs and outma-
neuver the democraticallv elected president. “Law-mak-
ing work has been turned into a weapon ot polirical
struggle.” Having lost its ability to speak for the people,
Parliament had transformed itself into the “headquarters
of an irreconcilable opposition.” Because Russia’s secu-
rity was “more precious than formal obedience to contra-
dictory norms created by the legislature,” Yeltsin an-
nounced that he had signed earlier that day Decree No.
1400, suspending and terminating all functions—legisla-
tive, administrative and supervisory—of the Congress of
People’s Deputies and the Supreme Soviet of the Russian
Federation. A new constitution would be forthcoming
and new elections to the Federal Assembly, a bicameral
legislature, would be held on December 11 and 12. Fol-
lowing legislative elections. eariv presidental elections
would also take place. In closing his address Yeltsin de-
clared his measures necessary for the good of Russia. He
pleaded for calm and support trom the people, and asked
for international supporr, stressing that Russia, “possess-
ing a huge arsenal of nuclear weapons,” could ill afford
anarchy.

The decree was met with shock and amazement by
Parliament, while the country as a whole accepted it
calmly, perhaps paving little attention. It was not at all
clear how Yeltsin intended to carrv out Decree No. 1400.
Since he did not use force to close the White House, the
Supreme Soviet continued to meet. Following Yeltsin’s
address, Parliament held an emergency session. voted to
strip Yeltsin of his powers and swore in Rutskoi as presi-
dent. Rutskoi’s first act was to declare all the September
21 decrees of the “former President Yeltsin” to be null
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and void. He then swore in a government drawn trom
Parliament. The Constitutional Court. itseif meeting
and voung in nebulous circumstances. backed Parliament.
stating that Yeltsin's violation ot the constitution consti-
tuted grounds for impeachment. Ruslan Khasbulatov
appealed to the militarv and security forces to disobev
Yeltsin's “criminal orders.” and immediatelv sought sup-
port from regional leaders, asking that they denounce the

too was jeopardized. The majoricy of politicos outside
Moscow were silent on Yeltsin's actions. Save a few
minuscuie public protests. direct opposition was not forth-
coming. in addition. late during the tirst dav of presiden-
tial rule Detense Minister Pavel Grachev announced that
he and the miiitarv were supporting the president and
that political activiry (discussions, agitation. etc.) within

military ranks had been temporarily banned.

president. He also called on workers
to stage a general strike in support of
Parliament and the violated constru-
tion. As had been the case during
earlier crises, the army declared that
it would maintain “strict neutrality.”
Except for increased security forces
in and around Moscow, nothing
seemed changed. But Shumeiko, hav-
ing just been cleared of corruption
charges, re-assumed his position as
first depury prime minister and an-
nounced that the heads of detense,
security and interior were behind the
president.

When the dust settled following
the first evening of parliamentary as-
saults on the president. it was appar-
ent that the Supreme Soviet had mar-
¢inal public support at best. Within
atew davsitbecame even clearer that
the assemblv had essentiallv no insu-
tutional levers with which to counter
the president. While the president,
too, was short of unconditional sup-
port, he clearlv had the upper hand.
Regional and republic support bvand

“The October events are certainly
refated to Ukaz 1400. This ukazformally
contradicted the existing constitution
and aggravated the conflict with the
Supreme Soviet. At the same time, it
was the actions of the Supreme Soviet
that led to the bloody events in Moscow.
.. . Russia hald] a bizarre constitution
that was never really adopted. We
cannot seriousty consider the process
ot patching up, renaming and amending
the constitution to be the same as
adoptingit. How can we speak ahout the
constitution ot a state it its articles are
adopted by a body that has only a
temporary procedure and when even
this procedure is systematically
violated? How can we demand that the
constitution be respected when the
process of creating it has heen fraught
with infringements of the law?"
interview with President Boris Yeltsin
Isvestia, November 15, 1993

Western reaction came swiftly,
with nearlyv all Western heads of
state declaring their support for
Yeltsin. Onlv Germanv was less
than direct.
ment on presidential rule, the gov-

Rather than a state-

ernment announced it would assist
Russia in refinancing its German
debts. Later. during the tirst tull
week of presidentiai rule. the Group
of Seven pronounced even stron-
ger support for Yeltsin, praising his
commitment to market reform.

So emboldened was Yeltsin on
the first day of presidendal rule that
he took a public stroll. Speaking to
reporters. he said that. since Parlia-
ment did not exist, he could no
longer have a dialogue with it
Yeltsin casuallv and conspicuously
maintained his scheduled agenda.
In a turther remarkable displav of
seltconfidence. on September 24 he
gathered representatives ot the
former republics of the Soviet
Union (excluding the Baltic states
and Turkmenistan, with Georgia

large fell to the president—except tor
the Republic of Udmurtia, which declared its laws supe-
rior to those of the center. Narturallv. backing for Yeltsin
was greater among regional administrative heads since
thev had been appointed bv the president, while support
among regional and local soviets was considerably more
muted. The latter, like the members ot the Supreme
Soviet. had taken their offices tollowing the 1991 elec-
tions, prior to the collapse of the Union. As soviets, more-
over, they were tied to the soviet governing strucrure.
With the fate of the highest soviet in doubt, their tuture

sending an observer) to sign a treaty
of economic union in Moscow.

From September 22 through September 24 turther
details ot Decree No. 1400 and Yeltsin's overall agenda
became clear. The central bank and the procurator
general’s otfice were brought under the control of the
government. regional leaders were informed of their re-
sponsibility to implement all orders trom the president’s
ottice (they were personally responsible and would be
held criminally liable), and the Constitutonal Court was
suspended untl after the elections. The government de-

110



FarL 1993/ WINTER 1994

clared that regional and local soviets could do as they
pleased so long as thev did not block presidential orders
or the electoral process. Amnestv wasoffered toallin the
White House with the threat ot prosecution it theyv con-
tinued to resist. A flurrv of pronouncements came down
from Shumeiko on the future constrution. on elections
and on the establishment of the State Duma (the lower
house of the Federal Assembly). The State Duma would
be comprised of 400 seats, with 270 seats elected from
single-member constituencies and the remaining 130
elected through party lists. (Later. by decree, the Duma
was enlarged to 450 seats with half assigned to single-
member constituencies and half to partv lists.) Election of
nearly one-third of this bodv bv party lists was meant to
give parties a role and to offer them some leverage tor
exerting parry discipline. The Federation Council. the
upper chamber. would not be filled bv elections but rather
bv the appointment of regional and republic administra-
tors. On the economic front. Gaidar and his team of
economists worked on decrees tor lifting more price con-
trols, notably on energy and bread. as well as tor a liberal-
ization of foreign trade. Later, following the October
shoot-out, they would issue the long-awaited ukaz allow-
ing private ownership of land.

One indication of Yeltsin's initial success in asserting
authority was that on Friday September 24, the central
bank increased its discount rate to 200 percent. At the
same time Procurator General Stepankov, who had made
a career of antiorruption campaigns directed against the
government. reversed himselr. swearing lovalty to the
government. The government announced that
Parliament’s funding had ended, that its buildings were
to be seized and that it had forfeited control of its newspa-
pers and television programs.

Despite Yeltsin's bold moves. Parliament still contin-
ued to meet. On Friday September 24. it convened an
emergency meeting of the Congress ot People’s Deputies.
Only about half of the deputies managed to come to Mos-
cow. because Parliament’s funding had been terminated.
requiring the deputies to finance their own trip to the
capital. Since phone lines to the White House had been
cut. the deputies had to relv on a tew mobile phones to
disseminate information about the Congress. State tele-
vision and radio, fully under the government’s control
and largely sympathetic to Yeltsin. did not even cover the
Congress’ meetings.

The first order of business tor the Congress was to
contirm the Supreme Soviet's order of impeachment of
the president. This was followed by endless calls for
rallving behind Parliament and adhering to the “real”
constitutional order. Demoralized by the sight of the half
empty chamber and its limited support outside on the
streets. the Congress nevertheless continued its sessions.

Finally, on September 28, the president ordered the
White House sealed and its heat and electricitv shut off.
Internal security troops surrounded the building and
formed an exit cordon for those inside who wished to
leave. Departure remained voluntary but no one leaving
the building was to be allowed back in. Aware that the
650 plus supporters in the White House had amassed a
substantial stash of small arms and weapons. the presi-
dent orcered them to surrender their weapons bv the
following dav. The president’s otfice disclaimed anv vio-
lent intentions towards the hold-out parliamentarians,
but promised stern measures were there to be resistance.

The September 29 deadline came and went without
any reaction from either side. On the following day,
Khasbulatov and Rutskoi sought mediation both from
regional leaders and from the Russian patriarch, Aleksy
II. But Yeltsin's oftice rebutfed this suggestion of arbitra-
tion and another ulumatum to clear the building, this
time bv Monday October 4, with the threat of “serious
consequences,” if the order was retused. On Friday Octo-
ber 1. however, Yeltsin reversed himself and accepted
arbitration by Aleksv II. The regional leaders (heads of
the soviets) had for severai davs sought to dissuade the
president trom closing Parliament byv force. In the short
time since the September 21 declaration, representatives
from 62 of the regions (out of 89 regions in all), including
14 regional administrators appointed bv Yeltsin himself,
had begun the process of breaking from nearly all central
authoritv. Focused on events in Moscow, Yeltsin found
that the regions had again exploited the deadlock of cen-
tral authority to increase their own power. It was pa-
tently clear that the regions and republics had enjoyed
the two-vear struggle between the president and Parlia-
ment. Reinstating the hapless Parliament would insure
the regions their continued abilitv to wrest authoriry from
the center. One example was Novosibirsk, which threat-
ened to form a Siberian republic unless the Parliament
was reinstated.

Potential for rebellion in the regions far exceeded in
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seriousness any threat that Parliament could muster. Asa
result, Yeltsin dispatched key government and ministry
officials to the most important regions to cajole and gar-
ner support. Talks with Aleksv Il began.and word spread
quickly that the president was considering standing tor
election in December along with the newly proposed
State Duma in return for a voluntarv self-dissolution ot
the Supreme Soviet.

On Sundav October 3, with talks mediated bv the
patriarch still in process, the peaceful standotf came to a
shocking end. A crowd of approximately 10,000 sup-
porters of Parliament moved toward the White House,
gathering supporters along the wav. There had been
similar gacherings in support ot Parliament nearly every
dav before Sundav, but the crowds had never numbered
more than a few thousand. and controntations with the
police had been minor. The crowds on Sundayv were
more aggressive and the securitv torces at the White
House proved unprepared to use the force necessary to
repel the swelling protest. Soon atter 3:00 PM. a crowd of
nearly 15,000 broke through the White House cordon
and joined the die-hards inside. Hastilv and fatally,
Rutskot urged the crowd to storm the Moscow mavor's
office as well as Ostankino, the Moscow television tower
and station. A tiny contingent from the group, no more
than fifty supporters, easilv took the nearly empty and
badly guarded mavor's office. killing two of its occupants
Emboldened and perhaps intoxicated by this first success,
the White House crowd grew even larger and set 1ts
sights on Ostankino. The station too was quicklv taken.
leaving more than twentv dead.

While the parliamentarv cadres were treelv moving
about the city, security forces took practically no action.
For his part, Yeltsin was not even in Moscow. Only at
2:00 PM did he return to the city from his dacha. From
the time of his return until approximately 5:00 PM, he
met with officials at the Ministrv of Defense, pleading
and no doubt bargaining with them for support. He
probablyv reminded the reluctant officers of their recently
granted pay raises. (Yeltsin had spent a good portion of
his time in August and September touring kev military
bases to insure future support. which he now needed.)
With their commitment to support him in hand he re-
turned to the Kremlin where he spent the rest of the
evening and the night, drafting a declaration of a state of
emergency and other contingent measures with his statf.

By mid-evening, military troops, comprised of officers
only, with no conscripts, began what thev assumed would
be a quick sweep of the city. Instead. facing fierce opposi-
tion, thev did not manage to retake the television station
until midnight. Onlv the White House remained. It was
quickly surrounded but was not shelled until 7:00 AM
the following day. It proved resistant, requiring nearly
ten hours of bombardment before the remaining hold-
outs surrendered late in the afternoon of October 4.
Rutskoi, Khasbulatov. members of their rump govern-
ment, and the other occupants of the White House, about
300 in all, were led to waiting securitv buses and, under
heavy guard, were taken to Moscow’s internal security
prison, Lofortovo. It is rumored that Yeltsin went per-
sonallv to Lofortovo to “greet” Rutskoi and Khasbulatov
because. at the time of their arrest. he was not in the
Kremlin. and television tootage from the prison art the
time inadvertently showed Yeltsin’s closest bodyguard
who isalwavs at the president’s side.

Presidential rule

With the fighting at last over, approximately 130 lay
dead (although the numbers are hotly contested in the
Moscow rumor mill). Yeltsin's office moved quickly to
entorce state-ot-emergency measures, which were initally
to last a week but were later extended. A curfew in
Moscow was announced. television and radio programs
hostile to Yeltsin suspended. leading opposition papers
barred trom publication. while selective censorship was
imposed on the others. Fitteen newspapers hostile to
Yeltsin, largely tascist or nationalist in content, were “per-
manently” banned. More immediately unsettling was
the behavior of local Moscow authorities. The condition
of emergency measures proved a convenient cover for
making sweeps through the streets to remove all non-
residents trom the citv. The harsh round-ups, which
drew condemnation trom the Helsinki Human Rights
Committee, were directed notably at people from the
Trans-Caucasusand at central Asians and other non-Rus-
sians trom the south. By mid-October approximately
20,000 were torced to leave the city, with another 10,000
leaving “voluntarilv” before being forced.

With the fighting over, Yeltsin's team seemed vul-
nerable on several fronts. No explanation was given asto
why security torces were so badly prepared for small
bands of armed rioters and whyv Yeltsin's own office was
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taken equally unawares. Even more important was the
damaging question: Was Yeltsin not responsible for the
regions’ rebellion. since he had courted them with prom-
ises of autonomv in exchange for political support?
Yelesin's ottice sought to focus public attention on the
violent behavior of the parliamentarv supporters and on
future plans to restore order. Wiselv. Yeltsin did not
gloat about his apparent victorv, choosing instead to pro-
nounce the entire event a grim tragedy. an isolated event
driven bv a small contingent of dangerous nationalist.
fascist and communist malcontents.

Whether responsible for the tragedy or not. Yeltsin
initially focused less on healing wounds than on settling
scores. A tlurrv ot ukazi came trom the Kremlin, sacking
disloval regional. republic and local administrators. among
them the heads of Novosibirsk and Amur. Stepankov.
not surprisingiv. was aiso dismissed. His last-minute con-
version to presidentiai rule had come too late. For the
Constitutional Court, Yeltsin's ukaz of October 7 was
particularlv damning. He unequivocallv laid blame on
the court and its chairman. for siding more frequentiv
with Parliament than with the president. He accused the
court of taking “hastv actions” twice in 1993. both ot
which had “brought the country to the brink of a civil
war,” while being guiltv of inactivity “when the threat of
a civil war became real.” He accused Zorkin of drawing
the court into a political struggle by actively participating
in political activities. thus violating the Law on the Court.
Moreover the court’s evaluation of Decree No. 1400.
which closed Parliament. was a “unilaterai political deci-
sion” whnich had not even considered the
“anticonstitutional. extreme and violent” behavior ot the
Supreme Soviet. The court was ordered closed until the
convening of the new government. According to the
draft constitution. remarkably enough, the same court
members will have seats in the future. enlarged Constitu-
tional Court. (Zorkin has meanwhile been suspended
from the Court and thereby stripped of his immunitvy
from prosecution.)

While shutting down the Constitutional Court,
Yeltsin also called for the closing of regional and local
soviets. In a narion-wide address on October 6, he first
called for their voluntarv closure, promising that all depu-
ties would be given “social guarantees” in return tor giv-
ing up their jobs. Naturally few responded to the call.soa
further step was taken on October 9, bv a decree. “On

Retorm of Representative Power and Institutions of Lo-
cal Self-Government of the Russian Federation.” When
this again proved insufficient. the regional and local sovi-
ets were ordered dissolved. again bv decree, on October
26. Authoritv was passed to the regional administrators
(mostly Yeltsin appointees) who are to remain in charge
until the local elections scheduled for next summer.

Dissolving the soviets had the effect of complicating
the original design of the upper house of the Federal
Assembly, the Federation Council. According ro Decree
No. 1400. only the Duma was to be elected, while the
Federation Council was to be comprised of the heads of
the adminiscrations and the heads of the soviets of the
regions and republics. With the soviets closed, the heads
of the soviets were gone too. Thus the future un-elected
Federation Council was deprived of half of its proposed
members. Solving the problem meant calling for elec-
tions to the Federation Council. This was done by decree
on October 11. Seats in both the Federation Council as
well as the State Duma were filled by the election on
December 11 and 12. Once Parliament was disbanded,
the president saw no need to seek the tavor of the heads of
soviets. After all. their demands had continually compli-
cated constitutional drafring and economic reforms, and
thev had sided with Parliamentduring the lastdays of the
crists, prolonging the presidential-parliamentary stand-
off. As it was. Yeltsin still had his appointed administra-
tive heads. who quicklv fell into line when the first shots
in October were fired. Bv calling elections with so little
notice. he probablv hoped to outmaneuver the regional
power-seekers wno had so contidentiv thought themselves
bevond Moscow's reach.

After “retaking” the regions, Yeltsin issued the mea-
sures necessary for adopting a constitution on October
15. A vote on the soon-to-be released constitution would
be held at the same time as the general election on De-
cember 12. The formula for raritving the constitution
was simple. The vorers were asked, “Do you accepr the
draft constitution of the Russian Federation? Yes or no?”
The constitution is considered ratified if approved by a
simple majoritv. so long as more than 50 percent of the
electorate take part in the referendum. The new consti-
tution will be in torce upon publication of the election
results. (For an analysis of Yeltsin's constitution see the
articles by Edward Walker and Stephen Holmes in this
1ssue.)
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Yeltsin approved of his constitutional commirtee’s
draft constitution on November 8. The constitution
heavily favors the president over the legislature. Hisap-
pointment powers in the execuuve (the government and
the administration) and judicial branches are vast. He
can dissolve the Duma if it repeatedlv declines his candi-
date for prime minister. Moreover, the constitution at-
tempts to level and reduce the powers of the unrulv re-
gions and republics. Its human rights provisions are lib-
eral, although perhaps unentorceable, and it reconfirmsa
decree of late October granting the right to own land. It
also contains temporary provisions, which are of the ut-
most importance. The first Federal Assembly members
will hold their seats for two vears only and thereafter
thev will have tour-vear terms. Yeltsin will apparentlv
serve out his five vear term, to June 1995, which mav or
mav not settle the question ot a possible eariv election.
Successtve presidents will have four-vear terms and can
hold oftice no more than twice. The shortened terms ot
the first assembly may again indicate that Yeltsin rears
Russia’s tirst treelv elected legislature, however power-
less it mav appear on paper.

The elections will not resolve as much of the political
turmoil as 1s commonly thought. Indeed. historv could
verv well repeat itself. Yeltsin's formal powers are con-
siderable. but thev are just that—formal powers. His of-
fice has produced more than 300 decrees since the closing
of Parliament. Decrees have been repeatedlv announced
onlv to be disclaimed or revised or overruled bv subse-

quent decrees. A Parliament of any kind may weaken
Yeltsin's resolve or slow his pace. Moreover, it is much
easler to write a constitution bringing the regions and
republics back into line than to entorce the will of the
central government on the rest of the country. With the
elections, Yeltsin may now find it harder to use military
force. For the first time, he faces parliamentarians who
are his democratic equals and who can claim to have
more legitimacy than he does given the fresh elections.

In addition. there are stll no real parties in Russia
capable of articulating constituents’ demands. The elec-
tion was thus a race of personalities. If the past is any
indication of the future, it is highly unlikelv that the new
parliamentarians will get along with each other. There is
everv possibility that the new Parliament will prove as
hungry for authoritv as the former one. and this time
Yeltsin mav find it more difficult to resort to extra-consti-
tutional measures. Of course, the constitution will place
the president in a powerful position. But this too may
backfire. Already there is growing popular displeasure
with the way Yeltsin has stiffed his opponents, within as
well as outside the print and broadcast media. since the
October crisis. Moreover. the regions mav have been cut
down to size in the constitution, but this does not mean
that thev do not present, collectively, a tormidable ob-
stacle to central control. A great deal of skill and luck will
be required to make Yeltsin's consttution work. The
events of October and their aftermath speak clearly to the
limits of both.

An Excerpt from Yeltsin’s Constitution

Stephen Holmes

What tollows is a translation of the final section of
Yeltsin's constitution, the “Concluding and Transitional
Provisions.” This is the onlv part of the document that is
whollv new. Especiallv remarkable is the announcement.
in paragraph three. that President Yeltsin will serve out
his original. full term. which clearlv implies, contrarv to
an earlier presidential decree, that he will not face the
electorate until 1996. (In his November 15 interview
with Isvestia. Yeltsin re-opened the possibility of pre-term
elections. apparently treating his own constitutional draft

as an off-thecuff opinion. setting onlv loose limits on
presidential whim.) Equally interesting is paragraph five,
which confirms the continuation in office of all sitting
judges, including, presumably. non-supporters of Yeltsin
on the Constitutional Court. Paragraph seven fixes De-
cember 1995 as the date of the next legislative elections.
(Bv establishing a “short parliament,” on an exceptional
basis, Yeltsin may hope to give potential opponents no
time to regroup. But his drafters may also have reasoned
in a less cvnical wav. Because Russian societv continues
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to change in unpredictable directions. arguably. an as-
sembly can mirror the currentdistribution of social forces
only if legislative terms are kept reiatively briet.) Finally,
paragraph nine 1s noteworthv for two reasons. First. it
atfirms the “compatibility” of ministerial and legislative
tunctions. so that aspirants to the cabinet mav freelv run
tor the State Duma; but it also makes it useless for corrupt
ministers to seek a deputy’s seat simply to gain immunity
from prosecution. (See the article bv Stephen Holmes
and Christian Lucky in this section.) And second, para-
graph nine concludes with the one concession that
Yeltsin's drafters, whoever thev were, saw fit to otter to
regional elites. Representatives of the republics and re-
gions can serve on the Federation Council without hav-
ing to abandon their power bases back home, because the
upper chamber will not sit in permanent session. but will
convene onlv on an occasional basis.

Concluding and transitional provisions

1. The Constitution of the Russian Federation enters into
force on the dav of its official promulgation, in accord
with the results of a nation-wide vote.

The dayv of this nation-wide vote. 12 December 1993,
will be considered the dav of the adoption of the Russian
Federation Constitution.

At the same time, the validity of the Constitution
(Basic Law) of the Russian Federation/Russia, adopted
on 12 April 1978. with its amendments and additions,
will be suspended.

In case of anv disparitv between the provisions of the
Constitution of the Russian Federation and the provi-
sions of the Federal Treatv—the treatv on the division of
authority and competencies between the federal organs
of state power in the Russian Federation and the organs
of state power in the sovereign republics within the Rus-
stan Federation; the treatv on the division of authority
and competencies between the federal organs of state
power in the Russian Federation and the organs of state
power in the krai and the oblasts of the Russian Federa-
tion and in the cities of Moscow and Saint-Petersburg; the
treatv on the division of authority and competencies be-
tween the federal organs of state power in the Russian
Federation and the organs of state power in the autono-
mous oblasts and autonomous districts within the Rus-
sian Federation; and also other treaties between the fed-
eral organs of state power in the Russian Federation and

the organs of state power in the subjects [constituent ter-
ritorial units] of the Russian Federation. as well as treaties
among the organs of state power in the subjects of the
Russian Federation—the provisions of the Russian Fed-
eration Constitution are operatve.

2. Laws and other legal acts valid on the territory of
the Russian Federation prior to the present constitution’s
coming into force are to be applied in those parts that do
not contradict the Russian Federation Constitution.

3. From the day that the present constiturion comes
into force, the president of the Russian Federation, elected
according the {amended 1978] Constitution (Basic Law)
of the Russian Federation/Russia. will fulfill his prescribed
functions until the expiration of the term for which he
was elected.

4. From the dav that the present constitution comes
into torce. the Council of Ministers—the [cabinet or] gov-
ernment of the Russian Federation—acquires the rights,
obligations. and responsibility of the government of the
Russian Federation, as established by the Constitution of
the Russian Federation, and will henceforth be desig-
nated the government of the Russian Federation.

5. Judges in the Russian Federation administer jus-
tice and apply the law in accordance with their compe-
tencies, as established in the present constitution.

After this constitution enters into force, all judges of
the Russian Federation will continue to exercise their
functions until the end of the terms for which thev were
elected. Vacancies shall be filled according rules estab-
lished bv the present constitution.

6. Unul a federal law comes into effect. establishing
procedures for the consideration of cases bv courts with
participation of a jury, the previous procedures for the
considerartion of cases will be preserved.

Until the laws on criminal procedure in the Russian
Federation are brought into line with the provisions of
the present constitution, previous rules governing the ar-
rest. custodv, and detainment of persons suspected of com-
mitting a crime remain in force.

7. For the first term, the Federation Council and the
State Duma are elected for two vears.

8. The Federation Council gathers for its first meet-
ing on the thirtieth day following the elections. The presi-
dent of the Russian Federation opens the first meeting of
the Federation Council.

9. During the first term. a deputy to the State Duma
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may simultaneously serve as a member of the govern-
ment of the Russian Federation. Provisions concerning
the immunitv of deputies in the present constitution, in
the section about responsibility tor activity (or inactivicy)
related to the carrving out of official functions, do not
apply to those deputies to the State Duma [who are simul-

taneously] members of the government of the Russian
Federation.

Deputies to the Federation Council. during the first
term, will exercise their tunctions on a periodic basis.

Translated by Zaza Namoradze and Stephen Holmes

Politics of Blame and Presidential Powers in Russia's New Constitution

Edward W. Walker

Under the best of circumstances. Russian societv will be
under extreme stress in the coming decade. Stabilizing
and restrucruring the economy will be deeply painful.
relations with Russia’s immediate neighbors will be
fraught with difficulties and Russia’s internal center-pe-
riphery tensions will persist. As a result, Russian democ-
racy, if it survives at all, will almost certainly be more
precarious, and take longer to consolidate, than has been
the case with the new democracies ot Eastern Europe.

Given these inevitable strains, it would be enormously
helpful if President Yeltsin had presented the Russian
people with a well<rafted constitution that contributed
to, rather than undermined, democratic consolidation.
Unfortunately, this did not occur. On December 12, the
Russian electorate approved Yeltsin's draft. The consti-
tution provides for an extremely strong presidentiai svs-
tem that will have all the brittleness of the U.S. Constitu-
tion but lack its balanced division of powers.

Yeltsin's constitution will serve Russia particularly
poorly during the stressful years ahead. Rather than cre-
ating an institutional order in which power. and hence
responsibility and blame, are well-distributed, it will con-
centrate power in the hands of a president. This presi-
dent will come to embody “democracy,” and all that it
brings with it, in the minds of the people. When the
inevitable occurs, and the popularitv of that president
declines, the popularity ot democracy will decline with it.
No other party or individual will take up the baton of
governmental responsibility, and hence no other party or
individual will have the misfortune of discovering the
difficulties of governing a country under extreme stress.
Only the president will have the opportuniry to discredit

himself. Russia’s latest tragedy may be that the man who
has done the most to contribute to democratic consolida-
tion 1n Russia mav be unwirttingly creating an institu-
tional order that undermines what has alreadv been
achieved.

Legislative-executive relations in the Yeltsin
constitution

The Yeltsin constitution formally establishes four
branches of power for the federal state—the presidency
(Section 4), the legislature (Section 3), the government
(Section 6), and the judiciary (Section 7). The president
is elected directly for a four-vear term (Art. 81, 1) and is
head of state (Art. 80, 1) and commander-in<hief (Art.
87, 1). There will be no vice president (Yeltsin's experi-
ence with his first vice president. Aleksandr Rutskoi. was
not a great success). The president is very difficuit to
impeach (again, Yeltsin was almost impeached by the
former Parliament on several occasions). Impeachable
offenses are limited to treason and high (ryazhkiye) crimes
(Art. 93, 1). Removal of the president from office re-
quires the filing of a charge of treason or high crime by
the State Duma, and that charge must in turn be con-
firmed as an impeachable offense bv the Supreme Court.
The Constitutional Court must then rule that the proper
procedures have been followed in bringing the charge
(Art. 93, 1). To file the charge, a two-thirds vote is re-
quired in the State Duma (Art. 93, 2), while actual re-
moval requires a two-thirds vote in the Federation Coun-
cil (Art. 92, 2) within three months of the filing of the
charge by the Duma (Art. 93, 3). There is also a vague
provision that a ruling of unspecified character must be
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right to adopt the federal budget each year atter presenta-
tion by the government (Art. 114, 1, a; Art. 104, 3:and
Art. 106, a); and the nght to adopt "consurutional laws”
through a three-quarters vote in the Federation Council
and a two-thirds vote in the State Duma (Art. 108, 2).

These amendments also require approval bv two-
thirds of the legislatures of the federation and are limited
to sections 3-8 of the constitution (Art. 136). Amend-
ments to sections 1, 2, and 9 (entitled “the Foundations ot
the Constitutional Svstem,” “Human and Civil Rights
and Freedoms.” and “Constitutional Amendments and
Revision of the Constitution,” respectively) require the
convening of a Constitutional Assembly (Art. 135). Such
a wholly unspecified method for changing the constru-
tion mav turn out to make amendments much less ditti-
cult than it looks. Finallv. there are a number or rather
curious provisions on parliamentaryv votes ot no conti-
dence 1n the government (Art. 117, 3). Although the
Duma has the right to express no confidence in the gov-
ernment through a majority vote, the president may 1g-
nore that vote. I within three months the Duma 1ssuesa
second vote of no confidence, the president must either
dismiss the government or dissolve the Duma. It seems
that the Duma will theretore have no more power to
bring down the government than the U.S. Congress has
to torce the president to change the cabinet, which leads
one to wonder why there is a device to issue a vote of no
contidence atall.

The pitfalls of presidential government

Yeltsin's constitution provides for a verv strong presiden-
tial system indeed. The Russian president will wield
considerablv greater powers than does the U.S. president.
In particular, he is able to force the legislature to approve
an unpopular nominee for chairman of the government;
he can choose other federal ministers without need for
confirmation bv Parliament; he has the right to issue ukazi
and rasparyazheniya thatare binding on the general public
as long as thev do not violate tederal laws; and his govern-
ment (in eftect. really a cabinet) can issue postanovieniya
and rasparyazheniya).

Unfortunately, the politics of transitions trom So-
viet-style regimes are, to a large extent. the politics of
blame. For economic pertormance to improve in the
long run, deep sacrifices are required in the short run. In
manyv cases. arguably in most. the distribution of those

sacritices 1s either a matter of luck or the exploitation of
advantages accumulated under the old regime. In anv
case. the distribution ettects of transition vioiate norms of
fairness. Regardless of how well-designed and wellimple-
mented its reform program, anv government presiding
over this painful and unfair but necessary process is al-
most certain to lose popularity over time.

As a result, it is extremelv important for the success
of democracy that the electorate not conclude that de-
mocracy itself is responsible for its sufferings and that
onlv non-democrats can alleviate economic problems.
Initially, ot course, democrats can blame the old regime
for much ot what transpires. This opportunity fades,
however, as the economy contracts. In most cases, tledg-
ling democracies making the transition from commu-
nism retain some ability to blame outsiders. In Eastern
Europe and most of the tormer Soviet Union. for in-
stance, there is alwavs Russia to point to as a scapegoat.
Untortunately, Russian democrats do not have this
luxury, and thev are therefore even more likely to be
blamed for the countryv’s deepening economic and social
Crisis.

It is also important that economic reform not be
blamed for the legacv of central planning. There are, of
course, different wavs to approach economic reform, and
some are more effective than others. Different tempos
for privatizing or for bringing inflation under control also
exist. But there are no economic panaceas. Glib critics of
“shock therapv™ need onlv look at Ukraine to be reminded
that the alternative of “centrism” is no cure-all. For
democracv's sake. however. it is crucial that no single
economic program, particularlv shock therapy, dominate
for too long. “Centrists,” too. should have ample oppor-
tunity to discredit themselves.

In facr, the economic options are quite limited for
centrists. The government can either make inflation bet-
ter or worse, increase or reduce the budget deficit, attract
or repel foreign investment. Even centrists recognize,
however, that accelerating inflation. increasing the bud-
get deficit. or alienating foreign investors and creditors
are not achievements of which to be proud. No less than
economic liberals. centrists will theretore tace verv ditfi-
cult decisions about how to manage the economyv. Giv-
ing them the opportunity to confront these difficult
choices, so long as thev are willing to plav according to
the rules of democracv. will make it clear to the electorate
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that there are no easv answers. It will also make the
electorate recognize its own input in choosing among the
painful paths to economic reform.

The case of Poland is instructive in this regard. Po-
land had four different governments during the term of
its first postcommunist Parliament. In these governments
all four prime ministers were chosen by majority coali-
tions in the Sejm. While they adopted somewhat differ-
ent economic programs, each government attempted to
stabilize the economy and press ahead with reforms. Asa
result, economic performance has improved markedly,
while Polish democracy seems surprisingly stable.

Ironically, Poland’s initial failure to set a threshold
for representation in the Sejm may have contributed to
this result. The fact that 29 parties were represented in
the first Sejm made the government less viable. Indeed,
governments came and went; but the result was not so
much policy incoherence as a healthy sharing of blame.
Moreover, governmental instability, which is usually seen
by political scientists as something to be avoided, set four
precedents for peaceful transfers of power.

The September election victory of the Union of the
Democratic Leftand the Polish Peasant Movement—both,
in effect, successor parties to the Polish Communist Party—
did not sabotage democratic consolidation. Neither wiil
it reverse economic reform. Already, the new govern-
ment has made it clear that it will proceed with the main
outlines of the preceding government’s economic pro-
gram, although at a slower pace. Buteven if it wished to
make a radical departure in economic policy, it would
quickly find that its options are rather limited. Inflation
would accelerate rapidly, loans from the IMF would dry
up, capital accumulation would stagnate, and footloose
foreign capital would stay away. Regardless of its eco-
nomic policy, however, the new government will soon
discover that assuming the reins of power during stressful
times is not an unmitigated blessing.

Poland is instructive in another way as well. Even as
successive governments came into office, Poland’s first
postcommunist president and the hero of the anticom-
munist revolution, Lech Walesa, suffered a dramaric de-
cline in popularity. Critically, however, Walesa’s polid-
cal problems did not translate into declining popular sup-
port for democracy. The reason is that Walesa, the gov-
ernment, governmental policies and democracy were not
seen as one and the same by the Polish electorate. Had

Walesa had as much control over the political system as
he had initially wanted, or as Yeltsin apparently wants in
Russia, Polish democracy would be in a far more precari-
ous condition.

Unfortunately, the emerging institutional order in
Russia will be particularly ill-suited for blame sharing.
The president will have to govern virtually alone for four
years. Reproaching the chairman of the government for
economic difficulties and replacing him will only under-
mine the president’s credibility. After all, the president
chose the chairman in the first place. A directly-elected
president in control of the government will also enfeeble
Russia’s emerging parties and delay the structuring of its
party system. Parties will be weak because they will not
have to enforce party discipline to maintain the govern-
ment. The current mixed electoral svstem will also mean
that multiple parties will be represented in Parliament.
Thus depuues, particularly those whose seats are not
drawn from party lists, will be able to switch party alle-
giances and form and reform parliamentary factions and
alliances with little cost. This was the case in the recently
dissolved Supreme Soviet. Asa result, the constituencies
of the parliamentary deputies will continue to have a
very difficult time holding their representatives account-
able for campaign promises. All this will make fora weak
and fractious legislature that may find it very difficult to
cooperate with the president or the government.

Indeed, if Yeltsin serves out the last two vears of his
current term (as now seems likely) or, even worse, if he is
re-elected to a four-vear term in June. he mav look back
fondly to the davs when he had an obstructionist Parlia-
ment to blame for the country’s problems. Likewise, the
extensive powers of the president will mean that who-
ever has the misfortune to succeed Yeltsin will almost
certainly be blamed for the ills that afflict Russia in the
coming years. Unfortunately, the power concentrated in
the presidency will also mean that the declining popular-
ity of the president will probably be accompanied by
declining support for democracy. Russia appears des-
tined to acquire a new institutional order that makes the
already precarious process of democratic consolidation
even more problematic.

Edward W. Walker is the Executive Director of the Berkeley-
Stanford Program in Soviet and Post-Soviet Studies at the
Unversity of California at Berkeley.
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Storm over Compatibility
Stephen Holmes and Christian Lucky

In the run-up to the December 12 referendum, the seem-
ingly drv and technical issue of “compatibility” loosed an
unexpected avalanche of public protest. Yeltsin’senemies
denounced the constitution's compatibiliry provision (al-
lowing an individual to serve simultaneously as depury
and minister, at least during the legislature’s first term) as
an almost inescapable pathway to despotism. And the
drafters apparently last-minute decision to lift parliamen-
tary immunity from any representative who also joins
the cabinet shows that Yeltsin's own team was acutely
aware of the controversv swirling round the issue. Our
primarv aim in this article is to place this current debate
about compatibility in a wider theoretical context. Our
secondary aim is to argue that, under contemporarv Rus-
sian conditions, the compatibility rule may have some
important, but not wholly obvious, advantages.

No fixed rule

The choice between compaubility and incompatibility
touches directly on a rudimentary question of constitu-
tional design: how to organize the relations between the
executive and the legislative branches? One common-
place often repeated in Moscow's moderate opposition
press 1s that “parliamentarv regimes” naturallv assume
that ministerial and representative tunctions mav be com-
bined (to assure collaboration between the branches),
while “presidential regimes” assume that they may not be
(to reinforce the separation of powers). But this correla-
tion is simplistic. and not only because of the well-known
impossibility ot neatly classitying all constitutional sys-
tems as either parliamentary or presidential.

There are basically three constitutional rules that can
govern the compatibility of ministerial and representa-
tive posts. The first and the third are rigid, while the
second is flexible. A minister either must be a deputy,
may be a deputy, or mav not be a deputy. Contrary to the
assumptions ot most Russian commentators. there is no
necessary correlation between these three rules and alter-
native models of democracy. For instance, parliamen-
tary regimes without a directly elected president some-
times mandate compatibility (Great Britain), sometimes

allow it (Germany, Italy), and sometimes forbid it (Nor-
way, Holland), while parliamentary regimes with a di-
rectly elected president do the same, sometimes mandat-
ing compatibility (Ireland), sometimes allowing it (Aus-
tria), and sometimes forbidding it (Portugal). The incom-
patbility provision in Article 23 of the constitution of
the French Fifth Republic, like the constitution asa whole,
isunique and neither represents constitutional orthodoxy
nor justifies anv large generalization, such as: whenever a
directly elected president has an important role in shap-
ing the cabinet. incompatibility is logically required. In
Eastern Europe, it should be noted. some parliamentary
regimes with popularly elected presidents (Poland and
Romania) allow ministers to keep their seats, while oth-
ers (Bulgaria and Lithuania) forbid it. The degree of
presidential influence on cabinet formation, incidentally,
does not appear to be a decisive factor in these cases.

The upshot of this brief survey is that constitutional
theory provides no universally valid recipe for settling
the question. Institutional rules can be packaged in a
wide varietv of ways, and the effectiveness or ineffective-
ness of any particular bundle depends on complex and
changing historical circumstances. To deepen our under-
standing of what is at stake in the Moscow controversy
about compatibilitv, then, we must abandon the futile
quest for a doctrinal consensus among constitutionalists.
Instead, we should simply rehearse some of the more
persuasive arguments that have been advanced for and
against compatibility. And then we should ask how each
of these arguments plays out in the Russian context to-
dav.

Arguments against compatibility

Opponents of compatibility, first of all, assert that rules
permitting or mandating ministers to retain their seats in
the assembly not only violate the separation of powers
(usually conceived in an imprecise way), but also fuel
cabinet instability. encouraging ambitious representatives
to see the fall of the current government as an opportu-
nity for personal advancement. Compatibility isalso said
by its enemies to distract busy ministers from their pri-
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mary function, to drag them down needlessly into the
feuding world of partv politics. to assume unrealistically
that agents of partial constituencies can act treely for the
national interest. and to confound the distinct roles of
controller and controlled. Those hostile to compatibiliry
also warn that the media coverage of cabinet incumbents
will inevitably be exploited to insure legislative re-elec-
tion and that parliamentary immunity will be invoked to
protect ministers who are simultaneously deputies from
charges of bribery and defalcation. (It was this latter fear
that Yeltsin’s drafters sought to allav.) The simplest way
to avoid these palpable evils. in anv case. is to stipulate
incompatibilitv. In Russia. the most prominent argu-
ment along these lines has probably been that, if compat-
ibility stands, Yeltsin will use his ministers to stage-man-
age parliamentary proceedings. Legislative independence
wiil become almost impossiblv difficule. apparentiv. it
the personnel of the two branches even minimaily over-
laps.

The arguments being tossed around in Moscow
against compatibility, it should be said. are far from new.
Indeed, they were first formulated in a famous constiru-
tional debate that took place on September 29, 1789 in
the French National Assembly. The assembly’s eventual
decision to outlaw simultaneous occupancy of ministerial
and representative positions was not just a declaration of
high principle, however, butalso a concrete maneuver to
topple the much-envied Mirabeau, who was both advisor
to the king and head of the legislature. Mirabeau’s foes in
1789 argued exactly like Yeltsin's in 1993: if compatibil-
itv is allowed. the king or president will seduce parlia-
mentary leaders, dangling ministerial posts before their
eves and then using them to misiead and manipulate
ordinary deputies. What this historical detail reveals is
that incompatibility provisions may symbolize or em-
body the legislature’s distrust of. and hostility toward. the
executive branch. We can call this the Mirabeau syn-
drome. Itsrelevance to the situation in Moscow needs no
commentary.

Arguments for compatibility

Proponents of compatibility mav acknowledge the power
of some or all of these arguments. But thev also believe
that. on balance, the advantages of compatibility ourweigh
its disadvantages. First of all, compatbilitv has the virtue
of assigning the daily task of governing, at least some of

the time, not to technical experts but to individuals who
have won the confidence of (at least some) voters. When
the pool of political talent is excruciatingly small, more-
over. compatibilitv will allow exceptional individuals to
contribute to the development of both the legislative and
execurive branches. More precisely, the rule permitting
ministers to retain their seats as deputies will help recruit
into the cabinet able individuals who might otherwise
refuse to relinquish a predictable four-year term for an
insecure tenure.

By giving deputies easy access to the ministers, more-
over, and by allowing the ministers, in turn, to be in-
volved in everyday parliamentary affairs, compatibility
encourages cooperative governance, providing “the
buckle,” as Walter Bagehot might have said, uniting the
executive with the legislature. Incompatibility, by con-
trast. will exacerbate the estrangement berween the
branches that. in anv case. seems natural to strong-presi-
dency regimes. Such a mutually exclusive arrangement
will not necessarily promote legislative power in the long
run. As Mirabeau argued against his enemies in 1789,
compatibility can increase the quality and usefulness of
the work done in the assembly: “the leading agents of the
execurive power are necessary in any legislative assem-
bly, thev compose a part of its intelligence.” The experi-
ence of governing is concentrated in the executive, which
is why the representatives of the nations should want to
have the ministers sitting among themselves, for ceaseless
consultation (Archive parlementaire. vol. IX, pp. 705-712).
Incompatibilitv, trom this plausible perspective. will
weaken the assembly itself.

An argument for compatibility in Russia today

Even or especially in this telegraphic form, the abstract
arguments on the two sides of the question sound equally
impressive. But in Russia today, the case for compatibility
is stronger than the case against. Incompatibility is the
more rigid alternative, first of all, unsuitable for a period
in which adaptability is vital; and it also gives a kind of
official respectability to the refusal of president and par-
liament to work together. This argument is worth mak-
ing or remaking now because pressure to amend the new
constitution has already begun to build.

Like old generals, constitutional drafters are always
fighting the last war. Constitutions are usually retrospec-
tive documents, not prospective ones. They are designed
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10 solve the most pressing problems of the past. not of the
tuture. Yeltsin's constitution is no exception. as the con-
spicuous but easilv explainable absence of the ottice of
vice president makes clear. The greatest problem of
Russia’s political svstem during the past two vears has
been legislative-executive deadlock. No surprise. then.
that Yeltsin's main constitutional aim was to prevent a
recurrence of the standoff between president and parlia-
ment. He did this, primarilv, by constitutionalizing the
president’s right to legislate bv decree and making the
cabinet depend on presidental. not parliamentary, good
will. There will be no standott. because Parliament has
been forced to its knees. But this will be a Pvrrhic victory
if Yeltsin's furv at the old Supreme Soviet prevents him
trom laving the foundations for a democraticallv account-
able and politicallv responsible representative assembiv
:n the future.

The compatibilicv rule. found in the “Concluding
and Transitonal Provisions.” was also written wich the
past in mind. But it cuts in the other direction. sottening
the otherwise unremitting antiparliamentarism of the
new constitution as a whole. This is whv compatibility
should be supported by democrats. Itisa bold and public
disavowal of the Mirabeau svndrome. It rebutfs the in-
sidious suggestion that president and assemblv can never
work together. Indeed. compatibility is one of the tew
rules in the constitution which promises to shore up
Parliament’s role as a piaver in the political game and. in
the long run. even to strengthen Parlhament’s hand. Those
rearrul of authoritarianism in Russia should not pe so
quick to demand incompatibilitv because a constitution-
allv entrenched gulf between the branches. in a crisis
situation. will merely guarantee the total irrelevance of
the assembly to momentous political outcomes.

One of the main reasons whv the rupture berween
president and Parliament came to such a bloody end is
that, over the last two vears, Yeltsin's ablest supportersin
the Supreme Soviet—such as Sergei Shakrai and Sergei
Filatov—ieft the legislature to join the president’s team.
As a result, Parliament was slowlv but ettectivelv aban-
doned to anti-reform forces. Companbility is designed to
prevent a replay of this evacuation scenario. Thar 1s its main
purpose and rationale. Aware that tree elections will
bring manv Communists back to the assemblv. Yeltsin's
drafters saw compatibilitv as a necessary tool for prevent-
ing the rise ot another whollv anti-oresidential bodv.

Compatibilitv will not prevent all misunderstandings be-
tween the branches. but it means that individual politi-
cians will not have to make an either/or choice. swearing
lovaity either to the execurive or to the legislature. And it
will somewhat inhibit the perhaps inherent tendencv of
the two branches to develop interests. and even wavs of
seeing the world, that are mucuallv exclusive.

Given the enormous challenges facing him and his
almost unlimited powers for unilateral action, Yeltsin
will be certainlv tempted to by-pass the assemblv. Under
the best of conditions. Russia is in for a period of parlia-
mentarv weakness and presidential rule. The practical
question is how to moderate this tendency and preserve at
least some elemencs of parliamentarism that might prove
a valuable legacv, sav. ten vears from now. Compatibil-
1tv 1s one wav to do just this. Bv giving Yeltsin some
means to infiuence Parliament. short of blowing it up, the
compatibilitv provision provides an incentive for Yeltsin
to work through the assembly, rather than behind its
back or over its head. At least some of the parties in the
new legislature, for instance, will be less perversely ob-
structionist 1f thev know that some of their members
may be raised to the cabinet. By holding out the plum of
a ministerial portfolio, Yeltsin can manage Parliament to
achieve his own ends. This may be worse than treating
Parliament as an equal partner, but it is better for the
future of Russian democracy than ignoring Parliament
altogether.

During the past two vears. the new Russia has been
governed (the term 1s reiative) mostlv bv experts pro-
tected by Yeltsin's electoral legitimacv. However compe-
tent in their respective fields, such experts have little ap-
peal among the voters, as their poor showing in the De-
cember election proves. By education and temperament,
moreover, technocratic ministers cannot resist comment-
ing scornfullv and publicly on the obtuseness of elected
representatives, thereby reinforcing popular disenchant-
ment with electoral politics itself. In the long run. of
course. a democratic Russia needs not a cabinet of ex-
perts. buta cabinet ot politicians, who know how to speak
sensiblv and understandably to ordinarv citizens. By
changing the incentives tacing all parties. compatibilitv
will contribute to this outcome. Technocratic ministers,
working side bv side with elected colleagues from the
chambers, will be less likely to fuel popular distaste for
“partisan politics.” Deputies will be better informed about
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the traumatic difficulties of governing the country, and
perhaps less inclined to retreat into irresponsible screeds
accompanied by no alternative plan. And, who knows,
ministers who retain their seat in Parliament mav feel a
bit freer to let their boss hear useful criticism and painful
advice. Finally, the president himself will be encouraged
to involve in governance not merely a highly educated
elite, unable to gain the confidence of voters, but also

politicians with constituencies throughout the federation.
To strengthen Moscow’s hand in relation to the rest of
the country, Yeltsin will be well-advised to bring into the
cabinet politicians with regional power bases. Compat-
ibility allows and encourages him to do just this. Thatis
Just another reason why it is a good rule, not in general,
but for Russia today.

Superpresidentialism and its Problems

Stephen Holmes

Cynical commentators frequentlv dismiss the very sub-
ject of Russian constitutionalism, noting the parchment
barriers cannot possibly contain or even channel the con-
tinuing turbulence unleashed by the Soviet system’s dra-
matic collapse. In the ongoing Moscow debate about
Yeltsin’s constitution, however, almost all parties con-
tinue to assume that institutional design matters for the
viability of whatever kind of Russian democracy may
eventually emerge. Is their assumption obviously false?

Institutions can make a difference even if they do
not make all of the difference. Finesounding rights and
liberties, for instance, can be inscribed piously into a na-
tional charter. But Yeltsin’s newly ratified constitution
will actually protect individual rights better than
Brezhnev’s constitution only if it organizes the govern-
ment in a self-limiting wayv. So without exaggerating the
importance of institutional design, we have good reason
to examine closely the sort of political system established
by the new Russian Constitution.

First of all, it is not a separation-of-powers system on
the American model. Law-making and law-executing
powersare fused, since the president can legislate by ukaz.
Moreover, checks and balances work solely for the presi-
dent. He may veto legislation and dissolve an obstruc-
tionist assembly, but the legislature cannot block his de-
crees. (The greatest technical deficiency of the new con-
stitution lies in the lack of any procedure for resolving
conflicts between parliamentary laws and presidential
decrees, because the constitution does not clearly delin-
eate mutually exclusive spheres of competence. Admit-
tedly, as Edward Walker explains above, Article 90 says
that presidential decrees cannot contradict federal laws.

But there is no practical way for even two-thirds of the
deputies to overrule the president in case his ukazi contra-
dict their laws. Article 125 allows the legislature to ap-
peal to the Constitutional Court on such questions, but
the court is unlikely to have the political strength or inde-
pendence to exercise this “ultimate” power to decide what
isthe law especially if no constitutional question is raised.)

Yeltsin’s constitution is no more French than it is
American. It is certainly not modeled on the semi-
presidentialism of the Fifth Republic, despite a flurry of
commentaries to this effect. The French president, for
instance, has no serious veto power and certainly cannot
sack the prime minister unilaterally. There can be no co-
habitation under the Russian system. Even if Yeltsin’s
enemies controlled a parliamentary majority, he (unlike
Mitterand) could simply rule without paying them anv
mind.

The system established by Yeltsin’s constitution, in
fact, described as
superpresidentialism. Paradoxically, swollen presiden-
tial powers are tailored to fit a man who has repeatedly
said that he does not want to run for office again. While
Yeltsin’s supporters claim that such a system will en-
hance political stability, plebiscitary caesarism, as is well
known, can produce incalculable results if there occurs a
sudden mid-term death or incapacitation of the leader.
Yeltsin’s superpresidentialism ignores such elementary
problems (although the possibility that Vladimir
Zhirinovsky might eventually occupy the post created
for a pro-reform candidate has by now dawned upon the
president's drafters). The new constitution createsa single-
function system, designed expressly to solve the most

can most succinctly be

123



EasT EUROPEAN CONSTITUTIONAL REVIEW

irritating political probiem of the last two vears: legisia-
tveexecutive deadlock. To thisextent, the Russian people
have ratified a retrospectivelv cratted constitution. Its
tramers decided to punish the new Parliament (elected
under presumablv democratic conditions in the new Rus-
sia) for the sins of the old Parliament (a holdover trom an
entirely different country).

The flip side of superpresidentialism, therefore. is fig-
leaf parliamentarianism. (There is an eerie parallel be-
tween the burnt-out White House and the gutted powers
assigned to the twochamber Federal Assembly in the
new constitution.) This will not be the first rubber-stamp
legislature to sit in Moscow. of course, so tradition speaks
perversely for this arrangement. But the election results
show that it would be a mistake to dismiss this
marginalization of the assemblv as a mere power grab bv
Yeltsin's entourage, fed up with obstructionist parliamen-
tarians. The problem here is much deeper and more
serious. Given the teebleness or nonexistence of a partv
system in Russia, there is no chance that parliamentary
elections will give rise to a well-disciplined bodv capable.
in turn, of producing a strong government able to make
difficult decisions while retaining public confidence and
remaining democratically accountable. The new parlia-
ment promises to be simultaneously fractious and ideo-
logically polarized. Until something like a streamlined
party svstem comes into being, where all sides accept the
rules of the game, only some form of presidentialism will
be able to combine legitimacy and etfectiveness. as anv
democratic or semi<democratic government must do. In
my opinion, Yeltsin's supporters are probablv correct to
argue in this wav.

The tasks contronting the Russian government are
mind-boggling. To achieve only its most pressing objec-
tives, the postcommunist Russian state probably needs to
be the most eftective and welldisciplined state in the
history of the worid. The regime is being asked to man-
age the transition from socialism to capitalism. and to
transtorm almost every aspect of Russian society, in what
Kenneth Jowitt calls an “emergency environment™ and
without anv of the outside help received by the post-
fascist states of Western Europe after 1945. To plunge
ahead with economic retorm, the government must be
somewhat insulated from the resentments understand-
ably triggered in the electorate as unemplovment soars.
It seems obvious that Yegor Gaidar would never have

been raised to the premiership by a pariiamentary system
in todav’'s Russia: and he could never have gotten as far as
he has, had he not been able to hide behind Yeltsin's
democratic charisma. Economic retorm and stabilization
is Russia’s most pressing challenge. And Yeltsin's allies
are correct to see this as a managerial task. requiring ad
hoc decision-making and the negotiation of strategic so-
cial bargains. Such activities can best be pertormed by a
compact executve, thev rightlv argue, not bv a disputa-
tious assembly, with retormist liberals squeezed between
unrulv fascist and communist factions. A parliament
designed to make laws. even if it were more coherent and
less polarized than any Russian legislarure is.likelv to be
anvtme soon, is not useless, but it cannot play a central
role in managing and monitoring retorm. Indeed. the
latter 1snot something any assemblv could do well. Hence,
some torm of superpresidentiaiism seems inevitable for
Russia, however dangerous it obviously 1s, and however
greata threat it poses to the protection of basic rights.

But the discussion cannot end here. Fig-leaf
parliamentarianism is far from ideal even from Yeltsin-
the-reformer’s own point of view. Parliaments may have
importantdemocratic functions even if they cannot check
or control the executive. (After all, the British Parlia-
ment has virrually no chance to topple the cabinet.) For
instance, the legislative branch. in a multipartv system,
can help bind various constituencies to the polity, making
them teel represented within the institutions of the state,
even it their partv doesn't wield power. Assemblies can
also provide a highly visible torum for training furure
leaders in the pluralistic politics of compromise and bar-
gaining. Itcan be a recruiting ground where Yeltsin can
find pro-retorm politicians who have won the confidence
of Russian voters and add them to his team of experts.
And parliaments can keep the government usefully aware
of simmering social problems. not to mention of the er-
rant behavior of its own agents.

The potentially positive tunctions of the legislative
branch. even when it 1s unable to produce an effective
government, or hold ministers accounrable, is especially
relevant in Russia today, where a retorm-minded regime
is imposing unprecedented burdens on the population.
Nortonly are Russians being torced to swallow great dep-
rivations in standards of living, satetv in the streets, status
in the world, and ideological certainty. They are also
being compelled to conform their behavior to new and
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complicated rules of capitalist behavior. hard for ordi-
nary people to understand, much less to follow. Asa
result, a reformist government—unlike the czarsand their
communist successors—needs more than popular acquies-
cence. It needs popular cooperation. To help secure this
cooperation is a vital social function to which a more-
than-fig-leaf parliament could certainly contribute in the
new democratizing Russia. Even if it cannot check the
government, it can still help “mobilize consent,” to use
the phrase coined by Samuel Beer. Yeltsin cannot rely on
periodic elections alone to legitimate his reform program.
In order to implement his policies, he must explain, inter-

asa “unitary” state, in which only one citizenship is to be
legally acknowledged. The Federal Treaty, moreover,
has been dropped from the new constitution. Republics,
regions, and so forth, are declared to be “legally equal”
subjects. Article 72 even restricts their control over their
own natural resources. But what will happen to Yeltsin’s
constitution if local potentates rebuff Moscow’s claims to
a hefry share of the country’s decentralized wealth? What-
ever the answer, we can be sure that the new regime will
achieve greater stability if regional elites feel that they
have something to gain from the reassertion of Moscow’s
control over the country. One way to encourage them to

pret, and justify them to the coun-
try. To do this, he must reduce the

see Moscow in this light is to
grant the upper chamber some-

level of secrecy hitherto typical of
decision-making in Moscow. One
way to pursue this objective is to pro-
mote open debate in the assembly
(even a fractious one) among depu-
ties who represent a variety of con-
stituencies around the country.
Even though Parliament will be di-
vided between pro-reform and anti-
reform forces, an open debate on the
major issues of reform will help the
government focus public attention
on its major initiatives, and give it a
better chance to get the cooperation
it needs from local elites and ordi-
nary citizens.

"1 will not deny that the powers of the
president outlined in the draft are
considerable. What do you expect? How
can we rely on Pariiament and Parliament
alone in a country that is used to czars or
"leaders," in a country that does not have
well defined interests groups, where
normal parties are only now being formed,
in a country with very low executive
discipline and with wide-spread legal
nihilism? In hait a year or earlier, people
will demand a dictator. | assure you that
such a dictator will bie found quickly, and

very possibly in Parliament."
Interview with President Boris Yeltsin
Isvestia, November 195, 1993

thing more than rubber-stamp
powers, and to include it, indi-
rectly at least, in the process of
explaining and implementing re-
form.

A fina]l word about the way
in which the new constitution
was ratified. On December 11
and 12, Russia's voters elected
deputies to a legislature the pow-
ers of which were defined by a
constitution that they might or
might not have approved. This
was a wholly unprecedented, or
atleast highly bizarre, procedure.
Would it not have been more

Written rules do not determine

“rational” to ratify the constitu-

how the game will be played. Now
that the constitution has been ratified, Yeltsin’s support-
ers should certainly exploit whatever room for maneuver
it gives them to organize the political game in Moscow in
such a way as to include Parliament as an important fo-
rum for debate of problems stemming from reform. In
an open debate, Yeltsin's team should do fairly well, since
the fascist and communist groupings have no plausible
alternative economic policy. Something similar can be
said about the upper chamber, the Federation Council.
The new constitution, as is well known, withdraws from
Russia’s constituent republics and regions many of the
concessions Yeltsin granted to them when he was search-
ing for allies in his battle against the now-disbanded Su-
preme Soviet. The federation, for one thing, is referred to

tion first, and elect Parliament
afterward? Yeltsin rejected such a staggered process, ap-
parently, because he feared a below-quorum turnout for
a purely constitutional vote. The strategy he chose was
risky, however, because of the political confusion that
would have ensued had the constitution been defeated or
the quorum (50 percent of registered voters) not been
reached. If this had occurred, as Dwight Semler explains
above, the the new crazy-quile legislature (which could
have been elected with a lesser quorum of 25 percent of
the electorate) might have declared itself a constituent
assembly and promulgated a new constitution without
popular participation. Given the proportion of anti-re-
form forces elected, it is by no means certain that Yeltsin
could have dictated the outcome of such a process. Thisis
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especiallv true since, unlike the holdover Supreme Soviet
pummeled out ot existence on October 4. the new
Parliament's democratic legitimacyv is fresher than the
president's own.

Throughout November, Yeltsin was criticized for
his take-it-or-leave-it approach to ratification. No assem-
bly, federal or regional. had a chance to discuss his consti-
tution, which was composed in secret and submitted toa
yes/no vote. This procedure was inadequate. critics rea-
sonably charged, for democracy includes discussion as
well as voting. An outsider might have added that popu-
lar ratification should occur only after a careful process of
bargaining among pivotal social actors. It is usually con-
sidered a mistake to give a patina of democratic legiti-
macy to a constitutional text that has not vet gained the
approval and support of ke forces in societv. For if such
torces decide to scrap the constitution as an unattractive

Gonstirutionar Review

Reforming Prince Potemkin
Andras Sajo

Sergio Bartole, Riforme costituzionali nell Europa Centro-
Orientale. (Bologna: Il Mulino, 1993), 226 pp.

East-Central European constitutions play like songs of
the liturgy on a very old gramophone. You hear the
expected music performed in the service of constitution-
alism, but you hear it with a crackle in the background.
The performance is old-fashioned in order to receive the
nulla obstat of the Council of Europe and sometimes (when
territorial integriry comes up) the soprano’s voice suffers
from hysteria.

In Constitutional Reforms in Central-Eastern Europe,
Sergio Bartole of the University of Trieste undertakes the
arduous task of comparing six East-Central European con-
stitutions (those of Albania, Bulgaria, Czechoslovakia.
Hungary, Poland and Romania) as they stood in the sum-
mer of 1992.

This pioneering and useful comparative handbook
has a promising subtitle: From Communist Satellites to Sover-

bargain. thev will contribute to a general discrediting of
the democratic formula itself. Far from being a tech-
nique tor lifring the constitution above the political
struggle, then, premature popular ratification can erode
the legitimating power of popular plebiscites themselves.
So whv did Yeltsin insist upon democratic ratification?
Retrospective constitutional thinking was again at work.
If superpresidentialism was designed to overcome the

‘problem of legislative-executive deadlock, popular ratifi-

cation was chosen to overcome the problem of an assem-
bly that continuously changes the ground-rules in order
to outmaneuver the president. To keep the treacherous
amending power out of the hands of the new Parliament
1t was necessarv to give the constitution exceptional legal
status bv means of a popular vote. Whether a document
that has “provisional™ written all over it can be made
relativelv permanent in this way remains to be seen.

eign Democracies. One cannot deny that these countries
are. in some sense. democracies. and one hopes that thev
will remain sovereign. Bartole's analvsisof constitutional
texts certainly corroborates his diagnostic subtitle. What
isdiscussed to a lesser extent is whether the constitutional
blueprints will actually make the political systems of East-
Central Europe operate according to the principles of
constitutionalism, given the socio-political realities of these
countries, especiallv the somewhat harsh form taken by
“capitalist” development there.

Bartole devotes an extensive first chapter to a review
of the transition process shaping the constitutions. Early
on, constitutional amendments were used to entrench
political bargains in Poland and Hungary. and, in many
respects, the amended constitutions preserved Commu-
nist solutions (social justice in Poland. the prosecutor gen-
eral in Hungary, etc.). Textual analysis may be mislead-
ing, however, if in utilizing it one assumes that the osten-
sibly “permanent” and svstematically rewritten Bulgar-
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ian or Romanian constitutions provide greater guaran-
tees for the rule of law than the transitory Hungarian
constitution, amended in a piecemeal fashion. Bartole
knows all too well that the future of these systems de-
pends largely on a successful institutionalizing of reliable
checks and balancesand not on the comprehensiveness of
the constitutions. Given the extent of elite participation
in the ancien regime and the still-prevailing interests in
maintaining some autocratic governmental powers, the
chances of establishing constitutionally regulated politi-
cal institutions are not particularly high, notwithstand-
ing the genuine belief of political actors across the region
that constitutions instituting the rule of law are necessary
for their countries.

Constitutional faith in East-Central Europe is of a
particular nature: the wish to become “normal” countries
is authentic and widespread. Normal countries (where
there is a McDonald’s at every corner and where ordi-
nary citizens are not at the complete mercy of janitors
with alleged secret police connections) have constitutions
based on the separation of powers. On the other hand,
the chief agents of the change from communism have
been nations suddenly released from Moscow’s control.
While nations may wish to possess a constitution in order
to consolidate their existence as sovereign states, they may
not necessarily favor constitutionalism for its own sake.
Bartole critically quotes Di Palma, who wrote about a
return “to distinctively old-fashioned ideas and principles
from which communism separated” these societies. Such
a return would entail a revolution of citizenship—a con-
cept seriously challenged by Bartole who would like to
test it by analyzing the constitutions themselves. Ironi-
cally, the constitutional texts may confirm that there was
an attempt to redefine citizenship. If one looks at the
omissions in the constitutions and in the practices sur-
rounding constitutions, however, one may develop a more
skeptical position about the import of any citizenship
revolution.

Certain political forces, which are unleashed by con-
stitutional developments and which have their own dy-
namics, decisively shape citizenship and the political
games around the constitution. I am referring, of course,
to political parties. Bartole is therefore correct to begin
his description of forms of government by discussing po-
litical party regulation and electoral law. This starting-
point is also justified in an historical perspective. The

first amendment to every constitution in the region and
the legal emblem of the change to democracy was the
abolition of the Communist Party’s monopoly on poli-
tics. To some extent, by repealing that single provision,
Communist constitutions started to breathe. (In fact, as
the Polish example shows, the rule of law and the protec-
tion of human rights can begin to be established within
Communist constitutional texts.) Despite these measures,
the survival of Communist traditions may be disturbing.
All East-Central European countries (in clear contrast
with post-Soviet states) have opted for parliamentary sys-
tems. This is due, not only to the political strength of
parties, but also todoctrines of parliamentary sovereignty
(in the distorted version taught in Communist Party
schools) which survived and obscured the meaning of the
separation of powers. The parliamentary system helps to
disguise the importance of dominant-party interpenetra-
tion in the executive which, in turn, controls Parliament.
East-Central Europe thus combined the virtues of elected
and multi-party dictatorship. Frequent elections due to
the instability of government coalitions may limit dicta-
torial tendencies while at, the same time, offering fresh
opportunities to new and hungry parties.

In this continental system, executive powers are
vested primarily in the Council of Ministers (cabinet).
The composition of the executive depends on the legisla-
tive branch. None of the presidents has independent
appointment powers. On the other hand, the executive is
strong while he remains in office. In this respect, the
presence or absence of enumerated lists of competencies
and jurisdiction makes little difference. The structure of
the council of ministers varies significantly across the re-
gion. In Poland and Hungary, the cabinet is a collegiate
body, but the prime minister occupies a very strong posi-
tion within that body, with ministers personally depen-
dent on him. In Bulgaria and Albania, on the other hand,
ministers are independently responsible for their depart-
ments, and the prime minister has no power to initiate
their dismissal at the hand of the president. The relation
between public administration and the executive branch
is everywhere regulated in the vaguest terms, so that “the
distinction between politics and administration is dimin-
ished to a perhaps worrisome degree” (p. 128).

The real powers of the executive lie in areas which
are scarcely constitutionalized: in the governance of the
economy and in emergency powers. The constitutions of
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the region declare the equalitv ot state and private prop-
erty and the predominance of a market economv with-
out setting anv constitutional restrictions on the state or
public sector of the economv. Indeed this carelessness
“authorized” the Councils of Ministers to dispose of pub-
lic assets in an unprincipled wav. serving short-term po-
litical interests. According to the Hungarian Constitu-
tional Court. the cabinet mav dispose ot public assets in
the same manner as anv other owner so long as its deci-
sions are not discriminatory.

In the case of emergencies, however. a different pic-
ture emerges. Here, the constitutional texts have estab-
lished verv strong parliamentary control. Whenever pos-
sible. the decision to declare a state of emergency is made
bv paritament (The exception is Poland. where the re-
gime 1s closer to ‘rationalized parilamentarism’ than to a
semu-presidential svstem.) Finally, the rules governing
parliamentaryv dissolution (with the exception of Hun-
gary) mean that the executives are less stable than Georges
Burdeau. for example, would have recommended or
would have thought necessarv tollowing democratic prin-
ciples.

Bartole correctly concludes that East-Central Euro-
pean constitutions give more importance to elected as-
semblies than to direct participation even art the expense
of a less-than-perfect design of executive-legislative rela-
tions (a teature that strongly intluences governability).
Of course. such arrangements remain satistactorv wher-
ever the parilamentarv majority or coaiition is sutficienclv
compact. as is the case in Hungarv. As the Polish case
demonstrates, one cannot compensate tor lack ot com-
pactness with stronger presidential powers combined with
rules to facilitate resolution of conflicts. Bartole's disillu-
sioned question is worth quoting in this respect, “Did
Western democracies have any practical suggestions to
offer which would have made sense outside a homoge-
neous and compact party svstem?” (p. 142).

The ambiguous strength of the executive 1s notice-
able in matters of local self-government too. As Peter
Haeberle has remarked. “The self-government provisions
of the new constitutions are easilv diluted.” The tradi-
tional centralistic trend. which goes back to pre-Commu-
nist davs, continues to increase the powers of the Council
of Ministers. To be sure, the differences among countries
are considerable, depending on the specific laws of local
self-government.

For countries emerging trom Soviet occupation and
facing problems of national identitv. the importance of
national sovereignry is quite obvious. This is the proper
context in which to examine the constitutional relation
of international and domestic law. Bulgarian and prob-
ably Romanian constitutional provisions require the pri-
macy of ratified international treaty law over domestic
acts of Parliament. (Given the predominant role of the
executive in treatv formation and ratification. these pro-
visions clearlv involve the danger of undermining the
supremacy of the legislative branch.) Most of these con-
sticutions, however, recognize the supremacv of interna-
tional human rights conventions. This recognition re-
sults from the transition process wherebv countries exit-
ing from communism seek admission into “Europe.”

Bartoie states that the East-Central European democ-
racies, being aware ot the dangers of the tvrannv of ma-
jorities. included substantive protection ot fundamental
rights and liberties in their new or amended constitu-
tions. In some of the cases (Hungary, especially) there is
indeed a tendency to counter the common European and
international tradition which allows restrictions on basic
rights bv simple legislation. The Hungarian Constitu-
tion requires supermajorities in most cases of fundamen-
tal rights legislation. However, the generallv accepted
idea that legislation is intended to promote fundamental
rights and liberties mayv have a counterintuitive result; it
mav end up constitutionalizing restrictions on liberties.
Bartole believes that most ot the rights provisions of the
EC constitutionsare directly applicable, or seltexecutory.
In many respects. however, he mav veer closer to reality
when he relies on the “European acceptance” theory. He
quotes the examples ot the Czechoslovak Charter and
the Bulgarian Constitution which meticulously follow
certain international documents. The Romanian Consti-
tution requires that human rights provisions be inter-
preted in the light of international conventions, and the
Hungarian Constitutional Court relied on Strasbourg
practice even before Hungary promulgated the European
Convention.

With the exception of Poland where, to a great ex-
tent, the rights section of the constitution survived and
social justice remains a tundamental constitutional objec-
tive, first-generation rights are generally conceived as nega-
tive rights not requiring state intervention. But, the sepa-
ration berween positive and negative rights is not near,
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and there are governmental obligations, for instance, ac-
tively to promote free expression in the media. Certain
third-generation rights (e.g., privacy, information) are
treated as first-generation rights. One would expect simi-
larities in the catalogue and formulation of classic free-
doms. Bartole finds considerable differences in terms of
restrictions (e.g., in the case of speech and religious free-
doms) and, in particular, in terms of guarantees of per-
sonal liberties. The latter is particularly surprising and is
aggravated by inconsistencies in the workings of judicial
review which should be playing a major role in develop-
ing imperfect constitutional protections into effective le-
gal practices.

Bartole observes considerable differences in the cata-
logue and conception of social rights. In Poland, employ-
ment rights and vacation rights survive while, on the
other hand, in Hungary vacation rights are no longer
conceived as constitutionally guaranteed public services.
In the Czechoslovak Charter even medical-care rights
are discussed in terms of an individual’s free choice of
treatment. State welfare activities are increasingly lim-
ited to protective legislation and not to material services.
Of course, internal debates in the various countries im-
pose different interpretations on actual legislation with
subsequent impact on entrepreneurial freedom and the
constitutional order of the economy (Wirtschafisverfassung).
In this area the constitutions are full of interventionist
ambiguities and omissions including the omission of the
principle of no taxation without representation from the
Hungarian Constitution. In fact, in 1988 a majority of
the codification committee expressed the belief that busi-
ness and the rule of law are unrelated. Consequently,
even budget provisions are missing from the Hungarian
constitution. However, Bartole is perfectly right when
he says, “It is impossible to have a free market without
observing the principles of the rule of law” (p. 177). Of
course, a number of economists and sociologists believe
that a phase of unrestrained “original accumulation” is
needed in the transition period. Yet accumulation is
nearly impossible without legal guarantees of economic
initiative. Further, without constitutional guarantees,
private entrepreneurs cannot expect the freedom of unre-
strained exploitation from the state, which is their main
competitor and which, therefore, has no interest in grant-
ing them the same privileges it enjoys. One cannot ex-
pect the abolition of state monopolies without the legal

imposition of rules on the state and its economic assets.
An ambiguous Manchesterism can be observed in provi-
sions which refrain from imposing regulatory duties on
the state but place constraints on owners based on the
social functions of ownership. Reluctance to interfere in
an economy that remains monopolistic and mostly state-
owned perpetuates the distortions inherited from the de-
funct socialist economy. This problem is aggravated by a
general contempt for the public good that results in simple
and plain tax evasion on the one hand and fiscal dictator-
ship (efforts to accumulate resources to be used for gov-
ernment subsidies) on the other. The Czechoslovak Char-
ter seems to be exceptional with its state ownership re-
strictions and functional ownership obligations.

The judicial system, and constitutional courts in par-
ticular, play a crucial role in the protection of the develop-
ment of constitutional rights and constitutional order.
There is some form of constitutional review in all the
countries discussed here, but the systems vary signifi-
cantly. In Bartole’s view, abstract review casts a shadow
on individual rights protection. Abstract review is of
course more vulnerable to political manipulation, as it is
generally reserved to key political players. Bartole is very
cautious in his evaluation of the constitutional courts as
these stand at the mere beginning of their careers, but it is
perhaps misleading to discuss these courts in the context
of the protection of rights. Constitutional courts raise
fundamental questions of legislative sovereignty, but
Bartole is ready to accept without further comment the
superannuation of the doctrine of traditional parliamen-
tary sovereignty (p. 208). He finds the influence of politi-
cal parties on judicial selection troubling and criticizes
the Hungarian law on the Constitutional Court for this
abuse. Unfortunately, the experience of other approaches
(namely, a division of appointment powers between the
houses of Parliament and the executive in Romania or
appointment by the judiciary in Bulgaria) did not result
in a2 more independent court. In fact, Bartole does not
consider the emerging jurisprudence of the courts and
relies on secondary literature (basically one article per
country studied). This explains how he could fall victim
to ambiguities in translation, as becomes especially clear
in his evaluation of the Hungarian courr (p. 208).

One has to accept Bartole’s position that, at this early
stage of constitutional development, it is difficult to go

beyond the level of analytical studies. The existing differ-
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ences are mostly due to constitution formation, in par-
ticular whether the constitution is an earlv formulation
as in Poland and Hungary or the result of a longer pro-
cess. Some common features are remarkable, especially
the uniform reliance on models of parliamentarism.
Bartole explains that this choice is related to the speed of
party formation. As parties became well-organized and
important political actors, they develop a preference fora
parliamentary system. Nevertheless, a fixation on popu-
larly elected presidents can be observed. The popularly
elected president will express the unity of the nation and
be the “carrier of new values supported by a large civic
consensus.” (p. 215) The Little Constitution of Poland is
discussed as an attempt to establish an equilibrium be-
tween consensual unicarism, represented by the presi-
dent. and mulu-party parliamentarism. Bartole did cor-
rectly toresee the possibility ot less reliance on propor-
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