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Country-by-country updates on constitutional poiitics in Eastern turope

Constitution Watch

" = For a penod of four or five months,
mm up to the end of July this vear, the

Constitutional Commmission did noc
meet. This period of quiescence, as weil as other polincal
factors. led the forces of the opposition to launch an exten-
uve propaganda campaign against the  poverning
Demecrane Parey (D), which, according o opposinen
newspapers, was not showing the appropriate interest in the
completion of the dratt constitution and its presentation o
Parliament. In a related devclnpmenn the opposinon sub-
mutted & moaon earlier in the vear directed against the
prime minister, who is also chairman of the Constitunonal
Commission. Thev demanded explanations from him for
the interruprion of the Commussion’s work on the dratt con-
stiturion and asked him o commit to a deadline tor submir-
ring the draft to Parliament. ln contrast to 2 vear agn, when
the same msue was raised, the prime minister now made no
promises as to when a draft would he presented o
Parhamenr. He also claimed, norwithstanaing the delay m
presenung a draft constitunon. that Albama could nor real-
lv be said to be wirnout a consurunon. He pointea our that
the exisnng consurunonal laws. approved berween April
199 L ana March 1993, turnish a solid consurunonal foun-
dation on which the counuy can continue its path to the
consolidation of democracy and 2 marker cconomy.
Narurally enough, his selt-adstied anvwers only inflamed
critics of the ruli.n_g parcy,

In one of its July sessions. Parliament replaced a member
of the Constitunonal Commussign with the sccremry ot the
Democranic Party, Tritan Shehu, an anesthesiologist and for-
mer munister of health afeer the March 1992 elections. Thas
replacernent was incerpreted by the opposinon as a further
mancuver by the DP to strengthen its posimon on the
Comrmussion. & tew davs ateer the swiech, the Consomunonal
Commussion held 2 shore mEenng i which a2 -‘l.l.l'ﬂrkin.g group
of several Commussion membets was established to resolve
disagreemenes permining to the provisions reguladng the
Consumustonal Courr.

During 1994, a number of imporane and highly publi-

cized trials ook place, several of which are still before the |

courts as EECR goes to press, These orals have arrracted the
artennon of public opinion within and outside the country,
The twelve-vear sentence of Fatos Nano, chairman of
the Socralise Parey (SP) and former prime mimister (in
L4391}, was confirmed in July by the Court of Cassation.
Last vear Nano was stripped of his parliamentary immu.
ntcv, arrested and charged with abuse ot office. In Apal.
the district court found him gmity af the thetr of stare
properry and the falsificanion ot otficlal documents, also
srdering lnm to repay mere than 5700.000. Later in the
jpring, o chreequdge court of appeals atfirmed his yen-
sence, shightly reducing the amount he is required to
repay, The sentence is now final. Each stage in the case
was accompanied by an inrense propaganda campaign on
the patt of the SP which naturally interprered the judicial
procecding as a political show-rrial. Zeri | Populit. the SP
newspaper, published many articles propounding MNano's
innocence, and the SP leaders have also appealed to Inter-
nanional orgamizations abour the case. Many European
nrgamzations have expressed thewr concern, and the
European Parllamenc has senc a lemer ro Albamian stare
organs urging 4 more moderate approdch o the queston.
Alsa of interest 1§ 3 court decislon o tolowed
President Sali Berisha's pardon in vacly Mav ot five persons
punished under the much-criticized Albaman press law
il related criminal |aws because of offensive newspaper
articles. At the trime of the pardon, the judicial process had
not been completed with respect o two of rthem, a reporter
ind editor of Koha fone, the country's largest independent
ncwspaper. As previously reported i the EECR (see EECR
Albania Update. Vol 3, Mo, 2, Spring 1994), in January a
secrer order ot the munister of defense and a commentary on
it were published without authorizanion. At the ume of the
pardon. this case was being appealed to the Courr of
Cassation. Diespite the pardon. on May 31, 1994, the Court
of Cassanon reversed the convicnons of the reporrer and
sditor and found them not guiley, iri o decision that men-
tioned the pardon enly in passing. This decision has been
the subject of much juridical discession concerning, among

other things, the queston of whether the president of the
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Republic can issue a pardon after a guiley verdict had been
rendered bur before the appeals process is complete.

Judicial proceedimgs agamst ex-Fresident Ramiz Aha and
almost all of the other tormer members ot the Politbaro of the
Labor Parry {the parey m power under communism) have
had and conanne to have s broad echo. Intdally, the principal
accusations againee them mvolved theft of state property,
abuse of office and che violadon of human righe, During
cheir rrial at the district courr level, which began in May,
these accusations were amended, ledving only abuse of office
and huwman righes violadons, During the judicial sessions. the
lawyers for the defense arrempred to prove that their past
actions had been undermaken in full compliance with the
legal requirements of the tme. Notwithstanding their
claims; i early July the Distrier Ceourt of Tirana found all of
them guiity, meung out prison sentences ranging from
three to nine vears. Ramiz Alia himself was sentenced wo
nine vears and was also ordered to return approximately
812,000 o the stite. Two ot the detendants, for reasons ot
Health, had their sentences suspended. All defendants have
now appealed wo the Tirana Court of Appeals.

Also receiving world-wide antention is the trial of five
members of the leadership of the organization "Omonia.”
representing the couritry’s Gréek minority. Arrested several
months ago, these five were charged with treason against the
facherland. espionage on behalf of the Greek paiice. and unli-
rensed possession of weapons. The case has further aggravae-
ed the already serained relanons between Albanss and Greece
(which apparentlv nurses irredenust aspiranons rowards
Notth Epirus). At the begmmng of the proceedings, the pros-
cetitor withdrew the charge of treason. leaving only espi-
onage and possession of arms without a license. Two of the
defendants have indicectly admirced meeting wich agents of

the Greek securiry Torees. winle another fias admitted this

directly. In comparisdn with some earlier tnials. che prosecu-
tor's atfice has worked with grear care both in collecting evi-
dence and in presenting legal areuments; but some aspects
of the conduct of the mal have been entiaized by neurral
observers, On Scptember 7, the five detendants were sen-
tonced to six-to cight vears on espionage and weapons
charges. Action has alreadv been taken to appeal their cases.
Grreece has realiated by expelling many Albamans working
there, reportedly up o 50.000.

The past six months have seen the enacament of several
significant picces of legislanon as well as an interesting decr-
sion of the Constiturional Coure. A comprehensive law on
induserial property (coverme patent rights, trademarks and
service marks, industrial designs and designatons of origin)
was approved in May, o be effective in July. Rcmucmrmguf
both the private practice of law and the operacions of notaries
(who. in Albaniz as in many other civil law countries, muse
be eramed jurises) was accomplished by laws which went into
etfect early in August. Both laws set up systems of organiza-
non and administratton that are qute complex for 2 small

COounery and appear to open a door to central control. The
government hag mlicated i inténe to replace che sales rax
with a value-added @x based on Western European models,
but there 15 noindication yer as oo when this will oceur, A
complete new civil code is under discussion by the Jemal
commussion of Parliamens, and will r:pnn:d]v be intro-
duced mn Ocrober. Simulasly, a new criminal code is under
discussion and 1s expected to be formally submitted to
Parliarnent soon.

In 2 54 decision, rendeted at the begmmng ot June, the
Constirutional Coure overrarned two articles of the law on
the restitution of property o former owners passed m April
1993, The nullificd articles had invilidated parts of certain
privatization contracts entered ino by the government since
January 1991, taking the land from the new owners and
retarning it to former (pre-November 29, 1944) owners,
while creanng a compulsory joint ownership between the
rwo, The Court grounded its decision on Albania’s yearold
Lharrer of fundamental human nghts and freedoms. finding
the overturned parcor Parliament's resurunon iaw o be-an
infringement, among other tungs, of private property nghs
oranted by che chareer. This caretully reasoned decision is
also notable as the firse deciston of the Consnrurionai Court

accompatied by 2 published dissent.

The country's first presidential elec-
Belarus tions took place in June and July of

this year. On July 10, Alyaksandr
Lukashenka, a state farm direcror, better known for his
aetivittes as head of the parhiamentary commuission on cor-
ruption, wis elected the first president ot Belarus.

A Belarusian presidency had been muroduced for the
first timme in the aew Constitution which went invo etfecton
Mareh 30, 1994, According oy the relevane provisions, the
president 15 deemed both head of state and head of the exec
utive. Electidns are valid only if mote than 50 percent of the
¢lecrorate participate. The president is elected directly by a
ample majoricy.

The communist majority in the Supreme Soviet used the
presidential elections as a pretext for not mli‘llmg their orig-
nal pledge to hold early parliamentary elections in the spring
of 1994, The “Parry of Power” led by premier Vyachaslau
Kebich tried to prolong its mandate. To 3 large degres, the
¢lectoral tramework favored Kebich. According o the law, a
candidate must either secure the support of seventy deputies
ar collect more than 100,000 vorers’ signarures in 2 penod of
rwo weeks. The campaign wself lasted one month.

Six out of two dozen contenders werc registered ascan-
didares. Prime Minister Kebich collected 260 deputies’ sig-
natures and 430,000 vorers’ signatures. Following him were
the leader of the parliamengary opposition Zvanon Paznuk,
MP Alvaksandr Lukashenka, former Speaker Stanislan
Shushkevich, Belarus Communist Party Secretary Vasil
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Movikau and leader of the Avranan Union, Alvaksandr Dubko,

Kebich's tram was unanimounsly accused of unfar play.
Sitice most of the media in Belarus is state-owned, the prime
numster enjoved a elaring advantage i media coverage over
rival candidates, Furthermore, the government stopped the
publication of the republic’s only independent weekly.
Spahoda during the run-up to the election. Two liberal pro-
grams on the stare radio, Belaruskays Malsdzezhnaya and
Krynitsa. were shue down, and their producers tired. Kebich's
oppenents in the race experienced numerous difficultics m
addressing a national audience.

Basing his campaign on a rapprochement berween
Belarus and Russia. Kebich was heawily favered by Moscow.
On the eve of the elections. Russian President Boris Yeltsin
met Kebich and pledged his support to the candidate; betore
the second round, Russian Premier Vikeor Chernomyrdin vis-
ited Kebich in Minsk and signed a number of economic
agreements. The Russian Orthedox Church exhorted the
taichful to cast their ballots m faver of Kebich.

It is sate to say that, despie many abuses, the yonng on
June 23 was the freese poil in Belarus's sparse democrane his-
tory. Television bias favoring the prime miniseer backfired,
The mam issue for nearly all voters was an economy which. in
the total absence of reforms, had lurched inro 2 freefall In a
classic prorest vore, people fed up with the old guard rule
snubbed the msider Kebich, who polled 174 percent, vastly
preternng Alexander Lukashenka, who obrained 45.1 per-
cent. The rwa tront-ranners were tollowed by Zyanon
Pazniyak with 129 percent, Stanislan Shushkevich with 9.9
percent, Aleksandr Dubko with 6 percent and Vasil Novikau
with 4.6 percent,

Om July 10 in the second round of voting, Lukashenka
won by a jandsdide, polling 80,1 percenc ot the vote; Kebich
ran even less well than in the first round. obraining onivy
14.2 pereent,

fronically. Lokashenka is someumes described a5 4
vounger version of Kebich. His ¢limb to the top mirrors
rhat of many other apparatchiks betore him, He was an
denivist m the communist vourh movemene. a polirical
commussar it the army, an idcolomeal lecrurer and, smee
1987, a state tarm managet. In 1990, he became an MPand
headed the parliamentarv tacoon “Commumsts tor
Democracy.” Lukashenka was the only Belarusian deputy
who vored againse the dissolution of the USSR in 1991. His
charming idols include Felix Dzerzhinsky, founder of the
KGB, and Yuri Andropov. Gorbachev's predecessor and a
tormer KGB chict.

Due to his extreme populism. Lukashenka is often
referred to as the “Belarusian Zhirinovsky.” In facr,
Zhirinovsky's parey hosted Lukashenka's press conference
in the Russian Parhament during his visic to Moscow. He
has acquired the reputation of a person with not very con-
sistenit views, capable of defending with great passion com-
pletely contradictory 1deas. Lukashenka rose to tame as

liead of Parliament's anti-corruption commussion. threat-
‘ning to expose the men in the government, "to send cor-
rupt officials ro the Himalayas," and “ro give back to the
people that which was taken away from them.” His vehe-
ment erincism of the povernment gamed him massive sup-
port from a people whose average monthiy wage 15 less
than 20 dollars, while monthly intlation, in the spring and
summer of 1994, ran abour 40} percent.

Lukashenka's manifesto mchuded murually inconsisrent
calls for closer nes o Moscow and 4 statecontrolled econo-
my. Obviously enough, his atfecnon tor Brezhnev-era eco-
nomics (generous credits for agneulture and industry cou-
pled with a freezing of prices in order to “end inflation™) 15
hard to reconcile with his stated desire for a closer union
with today's Russia which, comparatively speaking, 15 2
hotbed of marker economics.

Lukashenka was sworn in on July 20, 1994, The next
day Parliament approved the president's nominations tor the
cabiner. Mikhail Chyhir, a former head of the Agraman
Bank, became prime munister, and a retormaminded depury.
Viktar Hanchar, became vice premuer. At the same nume,
three key vice premicrs from Kebich's cabinet retained their
pasition, Alvaksandr Syanka, the Belarusian Ambassador to
London, now heads the Ministry of Forcign Affates and
Vitaly Zakharenka became mimister of the interior. The for-
met mnister of the interior, Uladzimir Yahorau, who was
fired by Parliament this past Janvary, chaiey the KGB.
Parliament rejected the president's proposal to appaint
deputy Dzmitry Bulahau, who was instrumental in
Lukashenka's victory, ta the posidon of chairman of the
Consaeunonal Court, The president and Parliament have yer
ta agree on 4 vandidate for this posimon. Dunng the interim.
Valeriy Tikhinva holds the position ot acting chairman of the
Constirurional Court,

Lukashenka reaftirmed adherence w all internasional
treanes and pledees w which Belarus is 4 part. He vorced lus
apposition to early pariiamentary clections and called for o
public accord, His firse foreign visit was to Moscow where he
met with Boris Yeltsin o seek financial assisrance and discoss
the formaton of an economic union. Massive public support
gives the new president a unique chance to starg the palotol
retorms that Belarus so badly needs. Many doube whether
Lukashenka will rise o the task, however. What is more, his
current populancy 1 emononal. not raconal, and thus may
not prove especially reliable.

: On May 11, thie opposinoen Union
Bmiﬁ of Democratic Forces (UDF)

demanded a vore of no-confidence
on the prime minmister “for his inability to organize the
scnvity and govern the Council of Ministers.” The monon
was based on the lack of either strucrural changes in the
cabiner or a program by rhe government. On May |3,
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Philip Dimicrov informed President Zhelyn Zheley that
the UDF would not parricipate in anv ¢abinet during
the current Parliament,

UDF held irs Sixth National Conference on May 14-15.
it dectded that, if Parltamenc accepts the restructuring of the
cabinet proposed by Prime Mimister Berov, the paritamentary
group of UDF would beycort the Nanonal Assembly, Stefan
Savov, Chairman of the UDF parfiamenrary facnon: was
agamnst this move. claiming that parhamenwrism was the
beart ot democracy. The conterence proclaimed that preterm
parhamentiry elections were the only solution to the deepen-
g political and economic erisis. It also decided that no per-
sons linked o the former communist parry (including those
who had merely applied ro become parey members) should
stand for MP and thae che dectsion of the National
Coordination Council should be binding for the parliamen-

The Movement for Rights and Freedoms (MRF) and
the New Union tor Democracy (NUD) declared on May
18 thar thev were withdrawime their support from the cabs
inet. On May 19, the government nevertheless survived a
sixth vore of no-confidence (96 votes tor the cabinet, 25
agamnst). On May 20, however, strucrural changes proposed
by the prime minister were rejected by the MPs, 116 1o 108.
(Philip Dimitrov commented that this was tantamount
an indirect vote of no-contidence, adding that. in case the
government did not resign, it should be considered an
usurper of power.)

Addressing the nanon on May 21. President Zhelev
appealed to parliamentary forces to reach an agreement on
the preliminary elections. He warned the nation thar the
deepening poleical crists mighe kill all rust in Parli:rmm-
tarigm and democracy. He also suggested a “cabiner of nation-
al consensus.” Both the Bulgarian Socialist Parry (BSP) and

the MRF retused wo participate in the consultadons for such

an ad hec arrangement, claiming that the counery already

liad 2 government,

On May 23, Prime Minister Berov presented 2 proposal to
the MRF, requesang an agreement among all parliamenary
forces on 4 date for new elections ar the end of Ckrober or the
beginnimg of November, He sugpested that 3 vote of confi-
dence in the general policy of the cabinet be held in Farliament.
He also stated that the government should be regarded 45 3

“task cabtner” meant to fulfill its program by the avtumn. He |

pled for help from the MPs who were supposed 1o pass the pri-
vatizanon program and the acts on the armed forces, bankrupe-

cv, judical system and the electoral svstem. On May 26, the |

cabinet won 4 vote of confidence, 125 in favor, 95 against.

Three draft amendments o the Constitunon were pre- |
sented 1o the Legislative Commussion, (T'wo ot them were pre-
sented by UDF MPs Luchesar Toshev and Vesselina.

Rasheeva, and the third was presented by Elissavera Milenova
of the BSP coalition.) All of these amendments stipulated that

Parliament's term be prolonged during an intenm cabiner. |

According o the chairman of the Commussion, Alexander
Deherov, the three drafes differed lietde from one another.

The contlict between the Democranc Parey and the
Maronal Coordinaton Council of UDF regarding che parfia-
mentary boveotr grew deeper durmng the carly summer. Int an
mnterview on june 13, Philip Dimiwov declared that there
were no teasons for UDF to call off the parliamentary boycort.
The Nanonal Coordinanon Counal, however, decided aran
extraordmary session that MPs should pargeipate in the par-
liamentary discussions of the electoral law, the secrer files, the
state coat of arms and the judiciary system. A day later, UDF
camme ourwith a declaragon that Parliament was violating the
Constirunion. It claimed that, after the UDF had seareed irs
hoyeotr, the assembly had been constantly working cven
though it lacked the necessary quorum.

The National Coordination Couneil of UDF appealed,
on June 21, to the other parliamentary forces to rejectany new
cabinet within the current Parlisment. The same propesal was
made 10 2 radio interview by Yanaki Stoilov, vice chairman of
the Supreme Counait of BSP,

On Junc 22, the parbiamentary group ot LUDF ssucd a
declaration claiming that the parliamentary boveors acmally
favored BSP since it makes the adopaon of laws by the pro-
BSP majority easier. Zlatka Russeva announced after 3 meet-
ing of the UDF parifamentary group that che group would

insist on 2 joinr meeting with the Natonal Coordination

Council for a reassessment of the boyeot, A sugg;cmm ‘was
made that the boveott should be kit against the activity of
the majority opposed w reforms, It should be cirmed out in
plenary parliamentary sessions.

A new scandal arose mnside the UDF when Stefan Savov
appealed for the boveott o be brought to an end. The
Democranc Partv and the United Chrisnan Democranc
Center 1ssued declarations agamnst the UDF boycote on July
24. The membership of the Democraae Party i UDF was
“frozen” with a decision of the National Coordination
Conneil, In resporise. thie parliamentary group of UDF issued
a declaration on July 27 against the confronration among var-
ious political forces in the epalition and demanded the resig-
pation of the UDF leaders. On July 31, the Hadical
Democrane Party (RDP. led by Alexander Yordanov, chair-
man of the National Assembly) issued a declaration condemn-
ing the Narional Coordination Council of UDF for acting
agamst the Democratic Party and agamse the Union and for
using the parliamentiry boveott as a means for revenge, It also
accused the Council of using bolshevist methods.

On july 7, Minister of Defense Valenun Alexandrov
insisted before the pacliamentary Legislative Comtmussion for
more power to be transterred to him from the chict of the
General Headquarrers in the new "Act on the Armed Forces,”

A memorandum of the Coungil of Europe was presented
on june 9, stating that the independence of the courts had been

endangered by the draft act on the judiciary. UDF representa-
tives met with President Zhelev and requested a presidentiai
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vetn of the “Act on che fudicial Svstem.” Bue, on June 17, the
act was adopted, It foresaw that all members of the Supreme
Judicial Counal should have accumuiated five vears of expe-
rience as pracucing judges or prosecutors or mvestganon offi-
cers and not only as lawvers. That this provision had a polio-
cal rationale is suggested by rthe fact thart it deprives Ivan
Grigorov and Ivan Tararchev (both of whom were appoint-
cd during the briet period when the UDFE controlled the
majority in Parliament) of the opportunity ro conrinue o be.
respectively, chairman of the Supreme Court and
Prosecutor General.

On July 4, President Zheley used his weak vero power
(Art. 101, para. 2 states that presidential vetoes can by over-
rurned with the votes of 50 percent plus one in Parliament)
and returned the ace on the judicial svstem for a new hearing
in Parliament. He based hus objection mamly on Decision No,
3 of April 3, 1992, Consututional Case Mo, 30/92.
According o the president. the Court had ruled thar Art.
130, para, 2 [“Eligible for election to the Supreme Judicial
Council besides jts ex officio members shall be pracocing
Junsts of high professional and moral integricy wich at lease
15 years of protessional expericnes”) of the Constitution had
exhaustively listed the requirements an elected member of
the Supreme Judicial Coundl should meet and that no other
requiremnents should be created thort of amending the
Consnmunon. The Coure had ruled thar the term “purnises”
should compnse acong attornevs, too, Thus the president
suggested that the refusal to count legal pracrice as an actor-
ney toward the length of legal practice required by the act
was unconsttutional. The president also suggested that the
term of office of the eleceed members of the Council was set
by Are. 130, para. 4 of the Constitution to he five vears. He
claimed thar the mandate of the former Couneil as a collee-
tive body eould not be terminated. (The act implicitly rermi-
nated it foresceing i para. 11 of jts “Transittonal and
Conclusive Texts” that members of the new Counal could
be elected within one month of its coming into toree.)

The president also objected to Arr. 22, para. {, poinc 6 of
the act, This provision foresaw that the mandate of an elected
member conld be rermunated in case of “behavior thar
destrovs the prestige of the judiciary or evidences svstematic
disregard of professional duties.” He claimed that such cases
rmght hinge on an ennrely subjective assessmene, thus creat-
g an opportunity for political intrigues.

Zhelev also analvzed Art. 129, para. 3 of the Constitution,
which stipulates that, after three years of practice. all judees,
prosecutors and invesngation officers should be irremovable.
Paragraph 5 of its *“Transinional and Conclusive Texws" fora
sees that these lawyers should become ircemovable in case
within three months of its esablishmene the Supreme Judicial
Council would fail to rule that they did not possess the neces-
sary protessional qualices. Hence, the president claimed that
para. 8 of the “Transitional and Conelusive Texts of the Act on
Judicial System” (judges and prosecurors who do not meet the

requirements of the act are to be dismissed aueomaricallv with
the act’s coming ineo torce) was illogical and unconstinanonal,

On July 14, the president’s vero of the *Acton the Judicial
System” was overridden 129 to 78 in Parliament. The act was
therebv adopred (OG, No. 39 of 1994), Deputies of UDF, che
Union tor Democracy and the Center tor New Policy as well
as some independent MPs vored agamse. The act was widelv
interpreted as giving the socialists 4 chance to attack judges,
prosecutors and investganon officers suspected of svmpathiz-
ing with the opposidon. The act foresees that the Supreme
Judicial Couneil should have rwenty-five members who
should be lawyers with high protessional and moral quaiines,
having not less than fifteen vears of legal practice of which not
less than five vears must have been served as judges, prosecu-
tors. nvestigation ofticers or legal sciennsts with an academic
rank. As mentioned, this provision was deliberately aimed
agamnst Charman Grgorov and  Prosecuror General
Tamechev. Eleven of the Council's members are 1o be elected
lwv rthe judiciarv and cleven by Parliamene. The Chairmen ot
the Supreme Court of Cassanon and ot the Supreme
Administrative Court (both courts are o be established by 2
separate act) and the Prosecutor General are 1o be non-clected
members,

The "Act on the Judicial Svstem” came into force on July
26. The minister of justice declared thar the former Supreme
Judicial Council thereby ceased to exit. Members of the
Counail, however, made an interesung declaranon that the
act would not affece the power of the chairman of the
Supreme Court and the Prosecutor General since they had
been appointed under the Consarnon for a five-vear werm.
On July 28, three cases connected with the “Act on the
Judicial Svstem” were filed with the Constitanonal Court.
The president and 60 UDF MPs demanded that the Coure
should declare certain texts of the act unconstmrional. The
Prosecutor General requested only that the time for s coming
mta force be declared unconsnmnonal. On August 11 the
Construtional Court rejected the request of the prosecuror
general that the term for coming into force of the “Act on
Tudicial Power to be declared unconsturutional. Six justices
woted in favor of the ¢hum and six of their colleagues were
agamst it. The case resembled the Rights and Freedoms
Movement (the Turkish minority parry) case which fell one
vote short of being declared unconsnrunonal. In a subsequent
ruling, the Court declared that the removal of incumbent
judges and members of the Supreme Judicial Council is uncon-
surational. In defianee of the Court decision, the commumnise-
dominared maonty in Parlbament has clected eleven new
members to the Supreme Judical Council, which indicates that
the crisis surrounding the judicial svstem is far from over.

On May 28, Mechmed Hodya (leading member of MRE
and chairman of the Parliamentary Human Righes
Commission) proclaimed the formanon of a new Party of
Democratic Changes. He lett MRF in protest against the poli-
cv of Achmed Dogan. The mass media announced that, on
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July 2, Achmed Deogan had strempted to rouse disobedience in
the army ata tneetng 1 Kurdzhali. on the grounds that speak-
me Bulgarmn was to b mandatory in the tlitary, theroby
prevenung Turks from using thewr language. On July 20, the
Prosecutor General ordered a preliminary report on the

alleged “army” appeal of Dogan of July 2. In an interview,
Diogan declared that his parkiamentary immunicy was a ques
tion of national securiry.

On July 12, the majority of MPs refused to release
Snezhana Borusharova of her dunies as a vice chairman of the
National Assemblv, (She submicted her resignation when she
was appointed Ambassador to the United States by Presidens
Zhelev.) Alexander Dzherov (chaioman ot the Legislauve
Commussion ) cornmented that this strange refusal was meant
to hamper the entwrance of the next UDF candidate onro the
list in Parliament. On July 21, Prime Minister Berov in 2 meet-
ing with representanives of the BSP parliamentary group
declared rhat the change of the cabinet was a problem for
Parliament. He theretore refused to discuss his promised resig-
nadon in-September,

The larest developments in Bulgarian politics portend &
stormy poliical surumun, On September 2, Prime Minister
Berov wendered |ns resignanon to Parliament, claiming thae
his mandare 15 exhaysred and that he 15 adherimge o the terms
af an informal agrecment reached by various political acrars
(BSP, the president and the Counal of Ministers) in Mav. In
the last dramatic move. however, the Council of Ministers
released General Petrov (sn avowed BSP suppotter) from his
office as chairman of the General Staff. This imtiacive suc-
ceeded in decisively tipping the balance in the Ministry of
Defense from mulicacy to arvilian concrol. The resignsnon was
accepred by Parlament on Seprember 7. The Constirucion
dictates that one of rwo actions must subsequently be taken:
cicher the current Parltament must form a new govermmentor
the president must dissolve Parliamenc and set a date tor pre-
term elecnions.

Several developments in property
Czech law have taken place during che last
quarser. “The Cendominium Law,™

“amn a special privatization provision,
came into effect on May 1. This law

permits the ownet of an apartment building to sell individual
apartments while giving the tenant of cach apartment the
right of first refusal. On May 24 the Constitutonal Court
annulled some of the amendments to the “Act on the
Ownership of Land and Other Agnicultural Property” adopt-
ed by Parlament in june 1991 The eleven parliamentary
deputies who submitted the petition thae all che
recent amendments be revoked, but the Coure ruled that only
five violated the Charter of Fundamenral Rights and
Freedoms, These five provisions had allowed the propercy
righes of natural persons to be rescinded or restricted withour

compensation. The Justice Rapportewr seated thac the acqusi-
ton of property can be leaally voided onlv if the properey was
renounced under duress.

Another property case led to the firse dissenting opinion
in the briet history of the Czech Consurudonal Coure. The
case considered whether agreements berween tenants and
properey owners concluded during the communist era against
the will of the owners are now constitanonally protected. A
postrevolution amendment to see. 872 of the Civil Code
transtormed these agreements {originally called rights of use)
into permanent hfeame leases valid under the new Civil
Code. The majonty approved the amendment. bue Justice
Vajtech Cepl insisted 1n his dissent that it contravened the
right to propercy prorected under Arr. 11 of the Chareer of
Fundamental Rights and Freedoms, since a contrace can be
concluded only by the free will of both pareies.

Justice Cepl defended the use of dissenting opinions in 2
newspaper interview on May 28, pomung out that the “Law
ot the Consarurions] Coure” provided for them and the prac-
tice i$ comman in couneries with functoning constitunonal
comrts. He argued that minonty views, preserved by dissent
g opinions, may be valuable o ruture generations and may
sometimes prove to have been more just. In contrast perhaps
to some of his collcagues. he believes that such dissents will do
r10-harrm to the suthority of the Coure.

At 2 public session of one of its pariels on July 7, the
Construtional Coure rejecred 2 similar constrrutional coms
plamnt by two pensioners from Prague seeking the eviction of
tenangs from their house. The Plenum of the Court had
ulready rejeceed a related claim by the same petitioners in
March. The plaintiffs asserted chae in 1988 the Local
Natonal Committes torced them 1o accept the tenants, They
claimed that the use of their property without their consent
violated several prowvisions of the Charter of Fundamental
Rights and Freedoms.

The subjecr of properey restiturion has cononued o fuel
controversy durmg the last months. On Mav 19, Prendent
Vaclav Havel signed the *Act on the Restronon of [ewish
Property” into law, brushing aside enneism that the law clas
sifies citizeny according 10 race, On July 12, the
Constittitional Coure annulled rwo provisions of the 1991
“Act on Extra-Judicial Rehabilitation.” This act allowed per-
sons 10 make claims for the retorn of properry that had passed
into the hands of the state asa resule of certain specified liws
enacted during the communist era. If such 2 person was
already dead, various heirs or relatives could claim the prop-
crey under this law. The owner or heir had 1o be 2
Czechoslovak citizen “who |had] permanent residence with-
in the terntory [of Czechoslovakia],” and the claim had to be
submirted within six months of the day the law wok effece (1
April 1991). Cinng inconsistency with several construtional
provisions, in particular the equaliry of all citizens before the
law regardless af status, the Court annulled the provision
requiring permanent residence in the Czech Republic.
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Exiled citizens now have six months from November |, 1904
to claim their tormer properey.

Minister of Juseice [in Movak eriticized rhis rulineg on

Julv 13, statmg that the Coure had exceeded itsauthoriry and

infringed on the principle of legal certainty. Novak argued
that the Court mav only interpret the law, not create law by
changing deadlines, and that sernng deadlines is the prerora-
tive of Parliament.

[ contrast. President Havel announced on July 15 thache
fully respected and welcomed the Court’s decision on the “Acr
on Extra-fudicial Rehabihitanion.” He seated that he was cerrain
that the Court had not exceeded its-powers, that it 15 an insepa-
rable and valid part of the construtdonal order, that it should not
be subjected ro polineal nfluences. and that its authority should
be tully respected. Ivan Pilip, currently minister of educanon
and head of the Christian Democraric Parry (ChDP), also reject-
ed Novak's criticisms, saying thatitis unhealthy for the govern-
ment to make poliocal evaluations of court decisions. especially
those of the Consurunonal Coure. The Club of Commited
Independents called for Novak’s resignation from the Mintstry
of fustce snd suggested a vore of no<ontidence on July 18asa
resule of his cncism of the Consttutional Court. Zdenek
Kessler, charman of the Court, said that ennaism of the Courr's
decision was premarure, since the final wrinen opinion of the
Court had not vet been made public.

The Courr has postponed a decision m anothet pohaally
explosive case dealing with property restirution, On June B, 4
Czech cinzen trom a Sudeten-German family submitted a peri-
tion to the Constitutional Coure asking that the four decress
isstied by President Edvard Benes in 1945 be declared uncon-
stirutional. The penitioner requested restirution of his parencs’
property, which had been confiscated pursuane to Decree No.
108. As the “Act on Extrajudicial Rehabilication” does not
cover property confiscated before February 25, 1948, lower
conrts rejected his clum. The Benes decrees temam exoemely
sensiove and coneroversial, as they permurted Czechoslovakia
to strip more than three mullion (Czechoslovak cmzens ot
German and Hunganan descene of their citizenship, confiscate
their property, and expel them from the country. In this clear
case. what is just will probably be determmed by the holder of
effecave power. The Court announced that it would not
decide the case ungl after i summer recess.

The debate over the furure administrative map of the
Republic also continued cthrough the summer months.
President Havel's May | speech from Lany called for the
government to conclude the division of the Republic nro
small sclf-governing units in accordance with the
Consumunon. On June 6. the Civic Democranc Parry (CDP)
proposed that a new "Act on Higher Self-Governing Units™
should grant autonomy to districts, currently the smallest
ternitorial units. This reform would retain the present form
and shape of territorial administration and make the diserict
the basic unit of state administration. On June 27, Jan
Kalvoda, head of the Civic Democranc Alliance, criticized

the CDP for pummg oft a final dectsion on the terrirorial
structure of the country. Kalveda claimed thar this delay
would prevent the country from taking many crucial steps
this electoral term, such as social, educagonal, healdh, staris-
tical and other policy reforms, The CDP wants to retain the
current strocoure of 85 discricts, while Kalvoda would preter
1o base administration on regions. Kalvoda would like o cre-
ate 3 toral of 13 regrons by adjusting the boundaries of the
cight regrons already n existence,

Elections for the Senate, called for in the Construnion,
will not be held this year, On June 2. the Assembiy of Depunes
rejected a bill on Elections ro Parliament {31 votes in favor.
101 agmnse, 30 abstennons). The bill proposed thar theinirial
senatortal elecnons would take place in 81 electoral districs
with one senator elected from each. Subsequent elections
would be held on a staggered basis, every two vears in 27 dis
fricts, with one senatorial seae up for election in cach districe.
Thus, only onethird of the Senate would be up for election at
» time, Opposition to the bill from the largest party, the CDP,
sccounts tor the large marsm of defear. The CDP aserted
that, despite 1ts oppasition to the bill, it has always supported
the creation of the Senate and erincized those proposing a con-
sntutional amendment o delete all reterence o the Senare
trom the Construnon. It has proposed an alternanve modeled
on the Australian electoral svstem, whereby vorers must indi-
cate therr firse, second and third preference tor each seatr. The
controversy centers around which svstemn is consistent with
the principle of majoricy rule, which the Consdrution calls for
in elections to the Senate.

On June 10, Tomas Jezek, considered che father of priva-
rization, resigned, under pressure from his office as chairman
of the Fund of National Property, nppzrmdjr hecause of con-
flict of interest with his position as chairman of the
Parhameneary Budeet Comminee. Jezek told reporters thae
the Prestdium asked for his resignation wichour giving a rea-
san. He detended himselt, assernng that he had made no mus-
rakes during the pnvanzanon process.

On June 17, Mimster of Justice Movak, discussed cur-
rene problems of the judiciary, including the inadequacy of
disciplinary procedures and the shortage of judges. Novak
stated that chere is not 2 wide enough range of disciplinary
measures and that judicial misconduct has not been ade-
guately censured. He also noted rhat there are currently
2002 judges, onc-half of whom have less than two years of
experience, when ar lease 2300 judges are nesded. The shore-
age of judges 1s most serious in North and West Bohermia
and i MNorth Moravia.

Bohurmira Kopeena, a prosecutor from Brmo with no
party atfillagon, was nominated on May 4 to the office of
Artorney General. The post was created to replace the office of
State Prosecuror. It had been vacant sinee January 1, 1994,
while there was controversy about whom should be appointed.

As of June 9, there were 720 applicants tor refugee status
staying at four refugee camps in the Czech Republic. Twelve
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hundred persons have been granted this sarus since 1990,
Klaus's cabiner recenty adopred an integration program
which allows rerugees o leave the camps. A government
spokesman stated that thev were trving to piauc retugees in
copmmitmies througheut the Czech Republic and help then
integrate into sociery, [he government has'devored 75 mulk
lion erowns 1o the prograns.

On June 15 the government decided that the "Law on
Professional Associanions” would grant such assocurions inde-
pendent authority to govern their respeenive protessions.
Their authority would include secring qualifications for the
practice of 4 profession, On July 7, Parliament adopred the
"Act on Intelligence Services and Secuncy Informarion
Services.” The act provides thar the acuvites of mrelligence
services, including the Security Informanon Services as well as
the Oftice of Foreign Relations and Military Intelligence. will
heneeforth fall under the supervision of Parliament as well as
the cabinet, The government proposal had opposed giving
Parliament a supervisorv role.

The summer was dominated by ulti-
Estonia mately successtul efforts to secure the

withdrawal of the last Russian troops
from Estonian territory by August 31, the promised deadline.
Although an agreement was finally reached. new atemprs by
Russia to outmaneuver Estonia m a terntorial dispute supgese
thar this will be the nexe issue smainmg relanons, In domesac
abfairs, a splinteritig of the centerright governing coalinon
foreshadowed increasing political jockeying in advance of par-
liamentary elections in spring 1995,

With only some 2500 Russian woops remaining in Estonia
at the beginning of the summer, as the August deadline
approached both sides had been expected to wage a diplomanc
war of nerves over the fimal withdrawal seoms. Unlike in Latvia,
where mare than 10,000 soldiers were left, the smaller conm-
gene m Estoma meane thas tewer rechnical ohstacles remained
to be resolved. Rather, the real disagreement centered on the
future status of more than 10.000 retired and demobihized
Sovier and Raissan mulitary officers in the country. Mascow
demanded full cesidency nights as well as social benefits tor the
retirees in rerurn for signing a2 final withdrawal agreement. The
governmene, bridling at anv condidons placed on the with-
drawal of “illegally” stationed troops, claimed in addition that
the milirary pensioners were a fifth colimn and a potential secu-
rity risk for the small Balsic state. Representatives from Tallinn
pointed to the large numbers of *refirees™ who were in fact only
i their 40s and 505 and who appeared o have been calealat-
ngly demobilized by the Russian Army following indepen-
dence, Finally, Esconza’s *Aliens Law” (July 1993) allowed only
retirees born betore 1930 to apply for residency permms. All oth-
ers were expected eventually to leave the country.

After months of aggressive thetoric, why the Russians
finally kepr their promise to withdraw, courting a natonalist

bhacklash at home, is not perfecely clear, Some observers con-
tend that commercial and banking interests wirhin Russia,
heavily mvolved 1n and dependent upon Estonia, exerted 3
moderating intluence on Moscow's Baltic policy. In any case,
as in other Baltc-Russian dispures. Western pressure also
plaved a kev role. Srarements by the US and European gov-
ermments made clear that the West expecred Russian troops
out by August 31, But the West also quietlv urged Estoma to
compromise. Finally, on July 25, during a hastilv arranged
summit meeting in Moscow berween Boris Yeltsin and
Estonian President Lennart Meri, the two leaders signed a
final accord. In exchange for a public Russian commitment to
the August 31 withdrawal date. Extonia agreed to allow all
the military retirees to apply for residency m Estonia on the
condition that cach application be reviewed by a special
Estoman commission,

The commussion would include a representanve from the
Conterence on Secunty and Cooperasion m Europe {CSCE).
Estonia would reserve the right o reject anv applicant consid-

‘ered a threat vo Estoman securiry. Lo sweeten the deal, the US

also promised financial aid in che form ot housing vouchers tor
retired military officers leaving Estomia for Russin. The
Moscow accord, as well as a later agreement on the dismantie-
ment o a Russian naval base ac Paldiski sllowed tor the final
withdrawal of troops to proceed normally, On Sepreniber 1,
President Meri solemnly declared the country free after more
than a half century of foreign occupation.

in the wake of the departing troops. however. 3 pew
issue between Tallinn and Moscow was brewing. In June,
Yeltsin ordered Russian troops t begm the unilateral demar-
¢ation of the Russian-Estonian border. Since regaining inde-
pendence in 1991, Estonia has begun to aise the issue of
some 2000 square Kilometers of tormerly Estonian territory
annexed by Stalin in 1945. Alchough it is now considered by
some in Estania to be an unréaliste elaim, the issue remams a
political hot potato. Although terrional clamis dre more
aften sertled by force than by law. the Construrion explicitly
states thar the counay's borders are based on the 1920 Tartu
Peace Treary which includes the disputed rerritory 4s part of
Estomia, Thus Russia’s umlateral decision o oy tomake per-
manent the current border drew protests trom the Estoman
Foreign Ministry and President Meri. Althongh Russian bor-
der construction was proceeding slowly, the move appeared
to have the effect of forang the issue tor Estomans. Tlus dis-
pute iy cereain (o arouse CONTraversy and perhaps stumalace
changes wo the Constirurion,

The legal and political starus of the echnic Russian minar-
ity it Estoniz (whase civil disabilities include a prohibition on
owning land and an exclusion frem holding any political
office) was largely unchanged during the summer. The pro-
cess of 1ssuing 400,000 new residency permits to non-cinizens
(most of whom are Russian) way finally geaning up atter the
July deadline for applications was extended for another year.
A law on issuing remporary travel documents for non-citizens




wis aiso promuiwated by President Men i eany July. The
botuments were means to allow noncidzens, whose Sovies
PSSO had u:p:r::'l amd wha are thererore now pibcialiv
cateless, the chance o leive che country and rerurn treely
ne ;lllf—'TJ PRUSEDOITS 31T Esu{.‘d. In Besperarion. some ol fnese
on-nnzens nave declared Bussian Federanon anzenstap in
srder to cecerve twavel documents. adding o the 42,000
Russmn citizesns oW regustered i Estonia. tn June. 2 Counal
ot Enrope rmission visited Estonia o momor Progress On e
cosideney permut issue, while the CSCE's observer misston o
Estorita wasalse extended unil the end of the vear,

The compieted Russian troop wichdrawal irself hay
become an ssue i domeste palines as the counoy prepared
for scheduled parliamentary clecrions w March (995
Followme the government's fimal deal wich Moscow. mem-
ners of the nanonalist opposition predictably denounced the
sgreement bur there was httle they could do betore the troaps
were gone. Suil. the Russian departore was unlikely
tmprove the leeraral tormmes of Marr Laar and s governs
tene, A Sresav dechine m pubdhie support tor Laar smoe (993
cvet priampeed an Ltempt in June by several anxious coaliton
members o oreplace im. Alchough in bBroad terms the
Eseontan economy has begun o recover tromy its post-Soviet
crisis, memones of hardships stll remam exched in the minds
sk daily lives of many vorers. especually pensivners and low-
income tamibies. Proponents of o pretlecroral face-lift for the
coalinion have rallied around the parliamentary speaker Ulo
Nugs. At 4 speetal conterence of the mam ¢ealinon parey,
Isamaa (Facherland), Mare Laar bear back the challenge to his
leadership. but onlv o see lsamaa break up theeeatrer, The
Liberal Democrats were the tirse to gme the coalinen ana gov-
vrnment. tollowed thereateer by several tighewing parties
vowing to torm chetr pwn nanondlise bioe, By Aveast, Laar's
lumaa taction was onfy hall it oneinal size, ves it continued
Wy wovern Wi s remunming allies apone the modernes
wetl as the Nattonal Independence Party (NIP), In the end
sowever. the shakewp i the povermment only served to boost
the chances of former Prime Minister Tiic Vahy whase epabi-
tions parey connmued to lesd 10 the opinion polls.

Spring parliamenmary clecions give the
Hllllﬂal'lf buc:.ahs?r:: mote than half the scas m

Harbament and an opporumity 1o -
are and | wirhur limits) supervise the franimg of 4 new consomnon.
Even though they were not required to seck 4 coalinon partriet.
the Socialists (HSP) quickly foreed a comprehensve powershar-
ing agreemenc with the Alliance of Free Democrats {AFDY in the
weeks followine the election. {Sce the armicie by Andrew Amito in
this 1ssue) In exchange tor thetr parmership, the AFD rectved o
veto over all presdential appomements, three mumstries (Minisay
of the Interior: {iibor Kuncze, Ministry of Tratfic and
Telecommumeznons:. Karoly Lot and Minsmy af Culture:
Gibor Fodor) and a siemficans voce in policy making, Detiled

Al EU RO AN ¢ AISSTITUTIONAL R TEW

eCSIOHMARINE ProcedUEes A o encourage broad, democrani:
[ehiberanon ana estabhish 4 vaneoy ot leozlanve hurdles

The coaltnon parmersinp remains burdened by ideolog:
.4l differenees and divereent versions of thie past uc the two
parnes have wndy set roreh an aggréssive agenaa for the com-
imz session of Parllament. Most impartane, althoueh in 4 some-

“hat disorzanized tashion. they have begun the msk of drafr-
g 8 new  copsounon  Beeass today’s provisiona)
\onstisution 15 widely accepred, many informed ohservers
helieve riar the coalinon will venture only minot innovations,
sticking to the broad outhnes of the currens basic law, Some
possible changes mclude an increase w1 the mfluence ot
Parliament over the actions and composiaon ot the govern-
SN 3 more numerous. it nor necessanly weaker. constiru-
vonal cours 3 pew admimsmanve (udical strucrure; and
hroader sovernmental deeree powers. The 27member dratr
ing commission. winch congists of party repressntatives and
sxperts, will convene tor rthe first time this fall,

On Seoremper 20, Parliamenr passed by 2 cwothneds
majontv, 48 requirea by the Constitution., rhe new Rules ot
the House. The Rules of the House currently in torce were
passed by the last commumst Parhament (June 1989),
Quickly recommzing the need tor new and more adequate res-
ulanons, the assembly elected m 1990 amended the House
Rules eight nmes. Moreover. the House Compmureee and Rules
Commuetee of Parliament (one of the standmg commmittees)
camie out with 80 resoludons on ditferent aspects of the 1ssue.
Singe 1990, numerous proposals and drafts have been drawn
up and six-parey conferences held. For as part, the tew
Soctabst-Liberal coaliion decided immediately o pass new
house rules. laving down some general guidelines in the coali-
non agreement struck in fuly, Immediately atter the ecoalinion
neeptanons were brouehe toa elose, and atrer 3 series of intra-
coahoon workshops (based on-a draft summarizing the posi-
ribr ol the parces inome lase Parloment), six-parcv negoria-
nins on e now house rules seareea m Julv. Fmally, 2 arate ot
the proposed rules was introduced to Paclismentand suppors-
el by five of the ux parliamentary parnes. In general, die
apposition partes in the pew Parliament were quite actve
and constructtve i the process of drafting the rules,

Betore its summer adjournment. Parbammentmodified an
varlier law prohibing mayers from sitting w the assembiy,
The ottice of mavor 15 now compatible with membership in
Parliament As expeeted. the new government also appainred
jew dircerors of state elewvision and tadio,

The Consurononal Court continues to struggle widh one
of the busiest dockets in the world. In one ot its most widely
publicized recent decisions, the Counrr held that the provisions
of certain statures restricong access to government archives
unconstitutionally encroach on the “freedom of science” guar-
anteed by Are 70.G of the Hungarian Consttunon. (Case
Number 34,1994 [VL24]). Article 70.G reads. in wts pertinent
part, *[1] The Republic of Hungary respects and supports the
treedom of saience and art. the freedom of learning and of

10
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teachmg. (2] Only qualified scholars and scientists have the
righr to assess the value of scientific research,”

The pentioner in this case sought access to the records of
the Hungarian Workers Parce (HWP) and the Hunganan
Socialist Workers Partv (HSWP). Several laws. one promul-
gated in 1971, prevented access vo such documents. The pen-
rioner assereed thae Are. 70.G prohibited any limitanon on
aceess w public dorument collections and archives.

The Courr disagreed, Firse, the Court derermined that all
ciizens have the right to freedom of science if they are “scien-
rific researchers.” Freedam of scientific research is guaranteed
voall researchers bur the status of who is a scientific researcher
isdetermmed by the scientific communiry. The scientific com-
mumiry mav determine who is 2 rescarcher but it M3y not dis-
crimmate among those determined to be researchers.

Secondly, the Coure explained thar scienafic rescarch
may be restricted in certain cases to preserve privacy and state
secrets. Anv such limitations must. however, be consistent
wirth the Constmution, Are, 8.2 which reads, “In the Republic
of Hungary, the law containg rules on fundamenral righes and
obligations, but must not impose any limitations on the essen-
tial contents and meaning of fundamental rights” Acmrdmg
o the Courr, Art. 8.2 grants only to Parliament the power 1o
enace |aws thae define the scope of fundamenmal rights.
Consequently, several provisions of the decree on state and
secret service regulaton were held unconsnrutional. But, the
essennial contents of rights are bevond Parliameneary restric-
ron. The Coure wall logk o Art. 70.G in connecaion with Art.
8.2 to determine what informaron shall be subjece to public
inspection and what information shall remain secrer,

The opinion delivered by the Court was w:dmng‘ng
Most interesangly, the Court actively pursued the issue of
lustranon and the special status of the research subjects. 1t
scknowledged that daca protection applies o legal persons.
sich as political parties, But the records of the HWP and the
HSWP present a special case because the IWP and HSWP
violated the constitutional profubition on parties direcely
exeraising political power (Arr. 3 of the Consawtion), The
Court indicated that such issues would have w be addressed
in lﬂﬂd'l'.‘-l' casc,

OfF economic import was the Court's decision to uphold
the “Agricultural Land Act” despire the act’s limies on land
purchases snd its blanket prohibirion on purchases of farm-
land by foreigners and companies. Ac the heart of the Court's
opinion was the finding thar the acquisition of property, as
opposed to private ownership itself, is not a basic constitu-
tional right. The development of a “healthy land-possession
structure,” the Court also announced, is a legitimate and con-
sttunional aim of an agricultural policy, As Chief Justice
Solyom wrote, the government is not constitutionally
requured ro utilize the least restmicnve means possible to reach
its legislanive goal.

The Court found that individual purchase himirson farm-
land are appropriate for prevenang "unhealthy™ monopohstic

ownership of agricultural oaces. Similarly, blanket prohibi-
tions on toreign sales are justified in light of the low prices
Hungaran farmland fetches on the meermnadonal market,
Restriction on ownership by compinies was deemed 4 leainl
mate method for prevenung individuals from circumventing
the limmanon on personal ownership by foundme several
companies, each of which might abur a piece of land.

The Court expluned thar the constitunonaney or the

*Agricultural Land Act” is temporary. When the limications
it the act cease to advance the legitimiate purpose of the act,
they will be deemed an unconstirurional interterence with the
exercise of ownership rights.

Finally, the Coure struck down Are. 232 of the Criminal
Code (modified 1993) which criminalizes the defamarion of
public otficials. Invoking an equal prorection standard, the
Court determined thar the arucle was unconstitunional
because 1t granted more protection from defamaaon ro public
atficials than ro privare individuals. The Court expluned that
the Consnmtion assymes. on the conveary, that public otficials
st endire posstble mdigmiey i the interest of democranc
deliberavion. But thev also explaned that publie officials may
tue in their private cipacity,

An impormnt case pending before the Court is an action
hrought by the Hungarian Alliance of Judges asserting that the

“Law on the Examinadon of Persons Holding [mportant
Offices” unconstitutionally limits a judge's polirical actviry.

O May 9 wath less than a month
I.ﬂt"iﬂ betore local elecnions, the Sacima

{(Parhament) passed the “Law on
Local Government.” Because the electoral law tor local pow
cruments was passed in January, many issties concerntng local
wovernment had already been debated and dectded. The coun-
i1ls had been downsized to create more efficient local bodies,
ihe propornonal system chosen, and dhe requirements for can-
vidates laid down. Afrer the law was adapred by Parliament,
however, it was vetoed by President Gunris Ulmanis and
rerurned to the assernbly. This was che first presdental veto
in Latvia since independence, The president objected o only
one speaitic provision—the procedure for dismissing local gov-
ernment chairpersons. The law assigned this responsibility to
the mumser of state reforms. Ulmanis argued thar =i is not
acceprable that an elected state servane be dismmssed by one
minister's decision,” suggesang that the cabinet be gven this
responsibility, The Saeima reopencd deliberation on the law,
leading to 2 new draft by Parliament’s Seate Rule and Local
Governments Commitree. It incorporated the president's erit-
icism that the power to dismiss should not rest exclusively
with the minister of state reforms, but required the minister to
appeal to the Court (not the cabiner) for approval. prior to the
dismissal of a local governmene chairperson, With little dme
rematning before election day, Saetma members rejected the
revised law and instead passed the original law for a second




thme. According to rhe Constieunon, when 4 law s rwige
idopted by Parhament. the presdent’s vero is overnaden,

n Mav 29, local elecnions were held as seheduled. From
the lackluster parnapation (only 58.5 percent nattonwide)
ina the reanvelv high proportion of mvaha ballots imeariv 11
percent ot the toral ballots casty can be mterred the general
1pathiv dnd contusion of the voters: Pelitical coalinons were
tormed ar thie focal level, creating stark differences berween
parey lists in ditfereny cities and regions. Locally based coair-
nons and the vanous new parnes which emerged ar the
regional level were dissociared from their nanonal idcological
counterpares., thereby undermimng parry discipline. An unin-
wrested, or everwhelmed. media helped make it diffienle o
ditferenniate between the parties. ulnmately conmbuting to
the manv mustakes w tilling our ballor cards and the meager
level ot elecrorai parucipanon.

Hecause the last local elections were held in 1989, before
Latvian independence. voters naturally torned agamse the
Ieumbenrs. A peneral overview ot the eleetion outcome
feveals @ rriwmpn for TEINTAVING parries and a strong deteac ot
uldsoyie communists. Becie ene law on Gtizensihip was noc
passed unnil Tone. thore than 4 third of the popuiaton was
automarcally excluded from parnaipating in the elecrions.

Pressured by interpational orgamzanons and the neguotia-
tons tor Russan troop withdrawal (which was finally come
pleted on August 313, the Ssevmu began deliberanons on 3
new draft law on citizenship and nararalizagon in early fune,
The dratr (see EECK. Larvia Updace. Vol 3. No. 2. Sprine
1993) retlects a compromuse between Latvia’s desire to protect
itself from us lustoricallv aggressive neighbor m the East, and
jts nieed to cooperate with ies torure allies in che West, win June
4, debares began berween the letust parnes and the ruling
Latvia's WavFurmers’ Union (LW.FU) coslition centered o
the 1ssue of quotas tor the naturalizaton and, in pardeular, the
iswe ol naturalizanon of children born i Latvia to nosan-
zents, Pro-Russian depunes areued for turther liberalizanon of
the law, including the automaric granting of itizenship w ail
chuldren born i the country. Nationalist leaders, however,
have alwavs clung to 4 historical peecedent—the dtizenship
{aw at 1919 which cinizensiip is determned by blood, noe
bv birthplace. The ruling coabion mameaned s posinon,
requiting that children born of non<citizens apply tor narural-
izanion. The annoal naturallzanon quota ot 0.1 percent ot all
Larvian citzens {about 2000 people per vear ) will not apply to
these children, however. Lutwian auzenship will also be
restricted for people whe foughe against Latvian mdepen
dence or its democratic parliamentary state, convicts who
have spent 4 year Or more an prison, foreign avil servants,
Soviet mylitary pensioners and tormer KGB or other toreien
SCCUTITY SOTVIOE BEENTS,

The revised citizenship law was still not liberal enough to
placare inrernanonal oreanizatons concerned abour human
sighes violations in Latvia. The European Union stared that i
would not admic Latna, since it cannor wlerate a state that
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lraves more than oneshrd ot s résdents stareless For thig
roason, Preadent Ulimanis vetoed the law, and remorned it
iie Samtma tor sail turther deliberanon. [n his crideisms. the
president noted that while the law makes clear when people

an apply tor naturalizanon, it does not sav when they tan
vxpect to Tecerve eluzenship. Also, he pointed our yarous con-
rragdiceions 1 the faw concermng cidzenship requirements.
which bie hoped would be clanfied 1 the nexe dratt.

After another month of heateq parliamenmry debates,
Latvian nanonalist sennments were cooled by the fear of los-
Ing 2 place m the West, and the cinzenshup law was amended.
The newest draft. adopred on Julv 22, abandoned the most
conrroversial provisgion of the Latvian cidzenship law—setting
quotas  for narurabizanon.  The Lacovian  National
Ludependence Movement (LNIM) argued o the end that
changing the law would betray Latvia and jeopardize state
soveretgnty, Ultimately. the fear of being lefr behind by the
Couna of Europe and NATO was greater than the fear ot o
atth column or Rossian reoccupation, and the new drate
passed. 58 to 21. The amendmene does discriminare againse
resudents who were not born i Laovia. supulanng tmas they
can become anzens onlv starting trom the vear 2000.

The amended law was met with muxed feelings. The
Counal of Europe praised Latvia's abilicv 1o abolish quotas,
while Bons Yelsin continued o criticize Latvia for creating
second-class citizens by irs discriminatory policies againse resi-
dents who were not nadve born. The LNIM. which uppmcd
the abolition of quoras, began to gather signatures for & nadon-
al reterendum ro mamntain the arzenship law in s carlier
nnamended incarnanon,

While it 15 clear rhat the anzenstup law was liberalized
1urﬂ’el‘r because of pressure from Western internaconal orga-
tuzatons, the Lutvian governmenr has taken SOME SCp at 15
s towards liberalizanon, The eovesnment has introduced »
Aew naconal human nghts program, esmablishmeg che
Workine Group on the Prorection of the Raghrs of
Individuals. Currentdy, Justice Eeily Levies heads this initias
rive. Jts primary concern tocuses on educatmg the public on
liama rights issues and acung as 4 counselor for people whe
seek citzenship.

After tive government muimsters were suspended by
Parliament tor allegedly collaborating with the KGB, Foreign
Minister Georgs Andrejevs publicly contessed on May 28 thar
he had voluntarily agreed to cooperate with the KGB. Afer
lits contession. he had no choice bur to resign. tor the clecroral
luw protubits tormer KGB assocuares trom holding public
otfice. On June 6, Andrejevs otfered hus resignarion o the pres-
wlent and prime minister and requested 4 parhamentary
annulment of his mandate,

At the end of June. the ruling coalinon began 1o detene-
rate when the Farmers' Union filed w approve the Latvig
Way candidate (Lainis Kamaidins} for director of the Larvian
Satversme (Constrution) Protection Bureaw. This spar tueled
teelings ot betraval in the LW, Not surpnsingly, when the
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“Law on Custoris Baees™ was adopred on June 22, LW
depuries reciprocated by pushing chrough their own, more lib-
oral customs rates. Having soymued one of the musevalued
laws af the FU, the LW with this move precipiated the
breakdown of the ruling coalition, The tailure of the FU pre-
posal tor high customs rates prompred the resignanons ot FU
mumisters jams Kinna (agricalrare)), Jans Ricerus (wedtare) and
Garrs: Luking (environment and regtonal: development), To
serdle the score, the FU subsequently calied for the resignanon
of two LW mimsters: Fimanee Minister Uldis Osis and
Economics Minister Ojars Kehris, Finally, on [uly 11, The FU
withdrew from the ruling coalition. leaving the LW with onlv
36 of the 100sear Parliamene. Althongh the LW miainsained
ity dominant position, 1t could not hope w pass lezislation with
as much ease as it did before. Therefore, on July 14, Prime
Minister Valdis Birkavs announced on Latvian relevision that
he and his enare cabinet planned to restan.

Meanwhile, the Latvian: MNatonal Independence
Movement (LINIM), durnng s seventh annual congress,
changea the ideciogical direction of 1ts parre trom a pro-mde-
pendence movement concerned primaridy with the wroop
withdrawal, 1o 2 conservanve parry, dedicated o promoting
the development of a free economy, With this'step, the LINIM
maoved ideologically closer to the LW in [ss economie policy,
Thus, after Birkavs's resignation. with hopes that the new cab-
inet he chosen on the basis of professional competence instead
of party athlianon, Ulmans appointed Andrejs Krasting,
deputy party chairman of LINIM, to torm the new govern-
ment. Although forming a new grand coalidon with the
LINIM could be expecred from the LW, their polincal ideolo-
mes have clashed in the past. LNIM remans stannchlv nation-
alistie; while LYW matntains a pragmanc center stance. Lhe
LNIM resisted LWs allornothing proposinon to torm a
coalirion. dnd thus could nor convinee anv LW member o
joite Krasrins's [ise of nominees,

Krastins submicted his cabiner nominations o Parliament
an August 18, The porminatens retlecred o Commiitment 1o
right wing ecenomic reforms and included members from
conservanive parnes like the Fatherland and Freedom Party,
the Christian Democrars Union, the Farmers’ Union and (not
surprismely) 3 majorey trom the newly revamped LNIM.
The propased cabinet also included several women, whe. if
confirmed: would have r:prv:s:utcd the first women o hold
posts i the Larvian cabinet. Even with the deliberare distribu-
tion oF mnistries among several parnes to increase chances tor
Sacima approval, the lack of LW nominees combined with
the face of LW majonty postoon undermined Krasuns's
strernpe at pushing through his candidates. Thaesame dav, the
Saeima rejected Krasting's nominations 35 to 27, with 28
ihstentions.

The LNIM nominations having failed, President
Ulmanis rerutned 1o the LW and requested it assistance at
creating a new government, Not having been able to torm a
coalition with the LNIM, LW looked to form a coalinon with

the Palitical Association ot Economics, an eightrember par-
lnmetieary faceion, which nivht serve as wiy ddvorare for rec:
onciliation berweéen the LW and the FU On Auegust 29,
Ulmanis confirmed Maris Gailis (LW as his next candidace
for the office of prime miniser,

{u the past quarter, the Slezevicius
gavernment fas siruggled wich a

pacon-wide droughr, hvperactive

apposition parnes in the Seimas (Parliamenc) and a letharme
president. Because the Lichnanian Demoeratic Labor Parry
(LDLP) commands a majoniey in che Seimas, opposition par-
nes have found their legislative mfluence o be negligible. In
an artempt to gain political control. they have now proposed a
mote drastic measare—namely precerm elections to the
Setmas. In May, the government was the targes of a noconfi-
dence morion, The motion was introdiced by the Lithuanian
Social Democrane Parey (LDSPY, which clumed thar che-aov-
cenmient had negiected 16s cleenon promises by allowine the
conanued declime of the economy,

The suceess of the monon was a longshor, Buw on June 10
{six davs hefore vonng took place), Prime Mimnister Adolfas
Slezevicius preempred the opposinon by nominating six new
sovernment miniseers. By changing the government. he soughe
ro undermine any justification for a noconfidence vote. Bue this
ittempt to stop this motion by unilaterally reorganizing the cabs
inet wltimately failed for two reasons. According to the
Constitunion {Art. 101), Slezeviaus’s nomimarions constiruted 3
change of government and therefore required Seimas approval,
Moreover, it the Seimas did not reanvest authortey in the gov-
ernment. there would be automanc grounds for the lamer's res-
lgnanon and pre-term elections;

On the same dav as the cabiner reshuttle (June 10). the
"Law on LovErRInens” Was pas's?m.i. It creared & new eovern-
rrent minisery on thi gnvironment. It alse splir the Ministry ot
Education and Culture into separare miistries. Thus, due o
the remarkable coincidence o the new “Law on Government,”
Slezevicrias's aremps o reshuffle the cabiner did not consnnue
s change of governmiens or precipitate a Setmis vore. since only
five of 19 ministers were replaced.

Norwirhstanding the consnrunonal problems, Slezevicius's
agrempt w reorganize the government did not persuade che
apposition, to withdraw 1ts no-confidence motion. Even
though the cabiner had been changed, the oppositon argued,
Slezevicius remained irs head and thus the no-confidence vore
was stll jusofied. Finally, on June 16, the vote was held as
scheduled. failing to pass by 20 vores, (The monon required
71 vorgs tor passage).

The nexe artack on the LDLP was led by the Homeland
Union (Conservatives of Lithuania). The HU(CL) collected
more than 600,000 signatures calling for 3 referendum onthe

“unlawful” privanzaton process and on compensation for
people’s detertorated savings. This referendum represents an

i




smempe o nullify the newly privanzed sate tiems and land.
which many believe was unjustly sald tor nominal amounts to
poiinical gificials and ex-Communise Parey elites. Referendum
lesigners want these propertes renirned to the stre and then
resold i 4 legal or “jse” manner. Revenues trom the saleé ot
ihe propertics would then be usea to compensare the pablic
rar the savings thev lost m che high intiaton transimon penoa.
Due o the difficulties associazed with introducing the he
Prame Muuster Goditmnas Vagnorivs had urged citizens not
ro spend their Tubles but w save them. and thereby keep the
rublesin Lithuanian banks unnl the it could be introduced.
Thase wha had obeved Vagnoring's request hasicaily list their
lite savings as the value of the ruble connmued to plummer. As
i ineentive to sive, the Landsbergs regime promised o
index the curtency and compensate cinzens afer the lic was
inteoduced. Throughour the 1992 campaigns, both Vyrautas
Landsberms and Brazauskas promised to follow through wirh
rhe compensanion, When Vagnorms (HU[CL]) rased the
tssue tn tive Seimass irwas mer with opposinon on the grounds
char the sbvernment could nerartord the compenmaton Wem-
g

Unsure of their abiliey o persuade the public ro oppose
the reterondum, the LDLP appealed o the IMF o release a
sratement condemning the ininanve. The IMF complied with
the request, although this move belied its stated palicy of nen-
mterference m inteenal politics. The Fund released a states
ment arguing that the proposed nation-wide compensanon
plan could cost up o 7.6 million s (19 milion dollars),
approachung 70 percent of Lithuama's GDP. This addiconal
debr, 1t was suggested. would oniv fuel inflanon and thereby
undermmune che OppOosIDoL s OWn 1ums,

In anether seermngly detensive move. Parliament passed
4 amendment o dhe "Liw On Referenda,” restricting their
use and the exrene to which resdles translace meo law ot 2 ret-
crendurm is passéd. According o the amended law, reterenda

a1y be beld only it they concern “the most vl ssues™ Fueine
the nation., Also. reterenda can only “determime the emdelines
it lemslation™ and must be subsequently adopted in the Seimas
to become law. A referendum on economie Matters, in parac-
ular; can nor be held unal all of 1ts possible consequences are
examined and announced, The new law reduces the legal sta-
s of reterenda; and cheretore seems o be based on 1 ques-
tionable mierpretanon of Arr. 71 of the Consorunon. This
arncle grans the same fegal starus to laws and acts adopred by
reterends as 1 granes to laws adopted by the Seimas.

The refetendum was scheduled tor Auguse 27 I an
interview on Lithuanian television, President Brazauskas stat-
od that the referendum was “purely political” and, due to the
tiew law on reterenda, would be of no use ro the sare. He also
added that he would not pardcipace in the vere, The majority
af Lithuanmians tollowed his lead and the referendom failed
due to low voter turnour. Referenda require approval by at
least half of the eligible voring population in otder to pass. But
thus reterendum only drew 37 percent participanon. Of those
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who did parncpare, only 31 percent siipported the monon to
comtpensate for lost savings and to reorganize privatizaton.
Tlie HU{CL) blamed the LDLP tor the tailure of the reteren-
lum, sinee they were not wiven enough tme w fnrroduce the
Issues to the puolic and argued thar Brazauskas's non-parrici-
paton was percetved by the public as 4 threat 1o workers.
Marcovet they arpued thar the vote was scheduled ar the
felehe of the narvest andd that the complicated ballon wiich
[Ns) n[al'.lll‘d clEnrsu htiiv[ﬂﬂﬂs., mﬂf“s[.'d VOILers.

In Mav. aebates hegan over the creanon of an clectoral
law tor municival couneils. One of the first drafts, otfered by
Parliament's Mumicapal Atfairs Commnteee; cilled for a pro-
portional clettoral gystem, twowvear ottice rerms and prohibi-
tian of Seimas deputics from runting for municipal couneil
sears, The size of sach council 15 to be derermined by the rola-
nve size of the ciry, The Municipal Couneil of Vilnius wiil
have the larzest council (51 members), while the smallese
snes will have 21 members.

The law came under fire from ethnic minaorities since it
illows oniv political parnes and erganuzanions w ran tor otfice.
The Polish taction in Parhament areued that the sopulation
wotld force Folish and Russian eroups to form nationalivy:
ased policical parties and thereby aggravare ethme tenmons
snd anti-minericy sendments, Such prguments, howeyer,
were dismissed by the Seimas, which broke off any turcher
Jeltheration on the subject. Polish groups then held a protese
rally and peationed the president. Brazauskas expressed con-
cern tor their case, but stated that “Lithuania has ner vee
reachied the level of democracy where all people, rrespecnive
nt their ethnic origm, can participate in stae atfaits.” Lacer, he
veroed the dratt law and returned it to the Seimas with two
smendments. But the Sermas mameamed 1ts posinon, stipulat-
iz that pouncsl partes alone mav run i local clections,
[elactant to take the heat trom etnme mmority H:ID'LIPS but
inable direery o renst the LDLP majonoe because of residu-
1! party fostalé, Brazauskas-exercised s Prorogatve (outs
lined in Art. 71} and refused o sign the lave. Responsthiliey tor
promulgating the law then fell on the Pacliament chairman,
Ceslovas Jursenas (LDLPY, who signed it on August 11, Local
clections are scheduled o be held sometime before the end of
tlie vear,

In a major assault on the jodictal branch, during a special
May 18 session, the Seimas passed 1 resolueion calling for the res
jgnanon of Mindaugas Losys. Chiet Jusace of the Supreme
Court. After wo months of deltberations, ending in May, the
Court was under fire for failing to conviee known matia king-
pins for extornon and rackeceering. Although the resolunion was
ipitiated by the Socul Democranc Parey (SDP), 1c was strong-
Iy supported by some LDLP members as well. MP Mindaugas
Srakvilevicrus (LDLP) held the president and government
responsible for tailing to conviet any matia leaders. During
debate on the resolution. Alovzas Sakalas (SDP) blamed the
failed convictions on matia infiltration of legal instiutions and
again called for preterm parlismentary elecnons w halt “ram-
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panr corrupnon,” Corrupe or not, presecurors were hobbled
oy the-tact thar onlv 11 of 32 subpoenaed witnesses showed
ap o testity, Weportme deant chreas; nve parocipatmng wit-
nesses rerracted thew orlmnal statementss during. the trai.
Ulrimateiv, the final resolution wag tempéred by the LDLP

majerity, wiich called oy for Losvs’s resienation. Withour

nndertking mpuc@mrprwcdurmhdm'cn the Seirnds cain-
not force Losvs 1o step down (At | 15},
Fallowing Art. 73 of the Constitution, the Seimay passed
4 law establishing the orfice of ombudsperson. The “Law On.
Seimas Ombudsmen™ states that the new otfice will mvest-
gate complaints hled by cinzens aganst public officials who
have abused their power, The office lacks the junisdiction o
investigate the office of the president, Seimas depunes. judues.
procedural actions of prosecurors, vestgarors. Interrogamors.
the prime minister, the government a 2 whole and logal gov-
frmment insrtutions acting as collective bodies. Five
smbudspersons will be :npﬂmwd by the Setmas to four-vear
serms Two wall invesneate complaiis régarding local state
itticials, ane will invesngate the military and the remaining
two will investizate local movernment bodies.

The Constrrunional Commussion
an continues o orcheserate the drate

(ng ot 2 defimtive basic liw to
replace the provisional *Lirtle Constiturion.” At present.
seven drafts are on the mbler the proposal of the Senawe’s
Constiturional Commission of 1991 (heavily mfluenced by
the Christian Nadonal Union JCNU), Lech Walesa's most
recenit . proposal. and the dratts submitted by the
Caonfederation tor an Independene Poland (CIP), the Polish
Peasane Movement (PPM)Y with the Llnion of Labor {ULY,
the Freedom Union (FUY and the Union o1 the Bemogranc
Loty (KAL) Walesa s draty as well as the dovoments sob.
mitted by the FU ana the UDL are all new proposals. The
sepate Commietee, the CIP and the PPM/UL presented
their dratts prior to the tormaton of the siting
Constitnnonal Commssion, (Sce EECR. Poland Update,
Vaol. 3. No, 2. Spring 1994, lor a discussion of the contro-
versy surrounding the resubmission of drafrs filed during
the last parliamenrary erm.)

Presentation of the dirafts w the Consartonal Commiission
securred on June 2021 and drew attennot tothe most imiporant
comsttunonal issués on which the Commussion would be obliged
to deliberare, Unforrumarely, perhaps due to the sqmmer hiatus,
only 14 of 36 Commussion members bothered to arend the pre-
sentation ceremony. Absent a quorum, the Commusson could
not dispose of even the formahines and prelminary srems of busi-
ness. On Sepeember 3. 1990, the “Sohdanoy” lnbor umon subme
ted 165 own drate. signed by nearlv one million ainzens, thus meet-
ing the requirements for the atizeny’ constrmnonal ininatve.

The Commission’s standing rules provide for a broadlv rep-
resentarive composition and an claborate commiteee strpcture,

in addinon fo. the expecrerd insmunonal scors—the preadent,
represenmanves of the Cpanci ot Mimisters and  the
Construnonal Trbunal—he Commission reserves scats tor rep-
sesenratves ot pobmcal parnes that do not currenty lave mem.
lers sirtiniz i Parfiament, aanonwide trade wuons, and church-
z<und rthmmm umons: This mixot Conunission participing are
ben divided among many siubcommitees thar will artempt m
,mmu: amony other things, the strue wirs goul sourees of Polish
L. rhve grounds ot the polirical tnd sociceconomic system. the
paramesers at focal self-government, aud the righes and duties of
“itizens. Sub-commirees are given the authority to call expere
canels to asse them in meeting their somenmes guire
tormmdable mandates. Perhaps the most polimeally significant
and interesnng of all the standing rules 1s the requirement thar
Wl Commission sessions be open to public serunny.

Tn June. the Commmussion selecred five sanding expere
idvisors, chaired by professor Kazimierz Deialogha, a tormer
Constirirional Coure judge (one of the orier tour is Wikeoe

Yiapenske, codirector of the Chicagd Center), At the
September B meetine, the Commisson formby accepted the
vinzens drafe wabmited by e Solidarity leader, Mardan
Kreakiewski. Preliminary mssies concermng the rules of const-
eononamaking in the National Assembly were also discussed,

The MNational Assembly, consisung of the Seym and the
Senate; met-on September 21-23, I adopted its rules and
movied to che tirse readine of consurunonal drafrs. which
began with the preseneation of all drafts to the assembly. After
rwo days of presenveations and discussion. all seven drafts were
preliminarily accepted by the Nanonal Assembly and sent
hack to the Constitutional Commission, which is supposed 1o
prepare the October 21 consttutional débate m the Seim
abour the consistencied and differences among the drafes. Aker

the debate, the Commission is r prepare. on the basts of all

WCYER projects. one unipied drafr to be submiteed to the
Nanonal Assembly for accepranee; The schedule announced
by Alexander Kwasmewskl, charman ot the Consgrunnnal
Commussion, suggeses thar the second reading of the umined
project could take place in December 1994,

Atter submitting the Solidaniey draft on Seprember 8.
liowever. Manan Krzaklewsks demanded thar the Union's
project be submirted o 4 nanonal reterendurm as an slterna--
rive to the draft prepared by Parlamens. This would requure
amendment of the consatutional law on the procedure for

‘the preparation and adoprion of the new consamtion, Since

Solidarity has no jegislanive iniriative, its proposal must be
aclr.:-;m:d by the president. government. a group ot 15

uries, or the Senate. The submission of such an mitiative
will inevitably extend the entire process, even of it is evenr-
allv rejected us @ violaton of the principles of parliamentary
democracy. On the other hand, the outright rejection of
Kraklewski's dernand mav lead the Solidarity Union to ask
1ts members and followers to vore agamnst the parlamentary
project m the réterendum on ratiticacion. This call mav be
wpported by the Roman Catholic Charch wiich was not




unly consulted by che Solidariey dratiers. bue also publldv
‘ndorsed the project and allowed Solidarite acovises to col-
lece digmatures after masses ar which some pricse advertsed
the dratr, Finally, the consticunon-making process mav be
hreatened by the presidential campaign which has already
feen launched by some candidares. including meumbent
Walesa. even though the elections will not take place before
the Fall of 1995,

Presdent Walesa's ousrer of Marek Markiewicztrom the
Nanonat Radio ana Television chairmanship was tollowed by
the president’s appointment to the board and the chairman-
ship ot Andrze| Zaorski tormer chatrman ot the srateowned
relevision, a confidant of Walesa and a foe of Markiewicz,
Markiewicz's dismical continues o generate constitutional
controversy. (Se¢ EECR, Poland Update, Vol. 3, No, 2, Spring
1994.) This June. the Constitutional Tribunal entered the
trav when it was peutioned by Ombudsman Tadeusz
Zielinski at the behest of UL, PPM and UDL depuries, to ren-
det & walid interpretation or the “Law on Radio and
Telewvision.” Walesa has pusned hus removal or Markiewicz
with the oad claun that s power o appoune the chairman o
radie and telewvision also gave hm the power 10 disss.
Accordingly, the ombudsman asked the Tribunal ro deter-
mmine whether the power ta appoint indeed iniplies the power
to dismiss. Both the ombudsman and the pubic prosecutor
believed thar it did not. and the Tribunal agreed. The
Tribunal found that the chairman’s dismissal necessanly
tequires lus removal trom the Nanonal Radio and Television
Councik. While the terms of the chairman s dismissal are noe
clearly arnculated in the “Law on Radio and Television,” the
provnds for ersonaton of eouncil membersnip are.
Presidennal dismissal 15 not meluded amone these grounds
{see “Law on Hadio and Television,” Are. 7.6). Thus, Walesa
can EFIFH]II'E'E. hlll' not Ii'lsmliiﬁ.

Tlis tssue mav well remam ar che center o 2onsttutional
polities tor weeks to come. The ombudsman mamitams char all
Canstivutional Tribunal intérpretations arc binding from the
daze of the promulezton of the law in guestion, racher than
trom the date of the Tribunal's rendering of the vahid interpre-
tatior, I the ombudsman (s correer, Walesa's dismissal of
Markiewicz 18 not binding. The Tribunal will moss likely be
forced to deal with this issue 1n the coming months as the
ombudsman is determined 1o add it ro the Tribunal's docket.

Lical elecaons were held in June with the Union of the
Demograne Lett (UDL) and the Freedom Union (FU)
emerqmg a8 fhc blg WLIICTS, HIE’ cu.:':endv "i".'].'ld ‘E}Cftﬂrﬁj
Laws on the Local Municipahties” provides for PR to be used
i communes with over 15,000 inhabitanes and for a plurah-
ty system in villages, Under this formula, the UDL ran well
in the larger cities while it appears that the Polish Peasancs
Movement (PPM) won much of the villige vore. The Union
of Labor's (UL) pinful showing was surprising to many in
light of its success in the 1993 parliamentary elections. Since
ne patty ganed an absolute majority in local lemslative bad-
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s, coalivions will be required evervwhere tor etfeceive zov-
crnment. This gives the pose-sohdarity parties the appormn-
v tos serike 4 deal that may give them & pivoral voice iy
provimeal politics. While no otticial repore on the slections
has been released as ver, iz appears thar narnoue douhled (1o
roughly 35 pereent of the eligible vorers) since the last round
ot local elections.

Poland contmues to search tor a rapprochement berween
constitutionalism and Catholicism, In July, Parliamens passed
4 resolution o postponc the ranticanon of a cancordant wath
Rome unail the passage of 4 pew consumurion. Opponents
clatm that a concordar would linur the nghrs of minorities and
give special status to the Roman Catholic Chureh, The rese-
lution to table was broughe to the floor by depunes from UDL
and UL. The adopted resolurion establishes 2 commirtee m
draft 3 statute on the ratification of the concordat. The com
mittee must prepate 4 repore on the concordar’s legal conse-
{[uences. in cise a new constmuon is passed and m light of
Poland’s relanonship to other states. This must be done betore
Diecember 13, 1995, Wilesa. who observed the vonng, was
hieard to-sav thar there nad been “cnough communism,” and
that the concordar should not have been tanled. In Seprember,
the leaders of UDL and the Church sottenea their rhetorie and
opened 3 wav 1o the rattheation of the concordat even hetore a
liew consarution 18 passed. On September 20, Bishop Tadeusz
Pieronek, secretary of Paland’s Contererice of Bishops suggest-
il thar the government can add an appendix that presents it
rwrl interpretanon of some provisions of the concordat,

In June, the Sepm passed an amendment 1o the Penal
Code greatly iberalizing abormon rights. Aceording 1o the
smendment. duting the first 12 weeks of pregnancy, 2
woman 15 enticded 1o an abornion if she is in a difficult ¢co-
nomuc or personal sitvaton. This s to be determined by the
woman herself. The onlv pracncal limitavon placed on
wamen 1s the requirement that thev consule the opmion ot 4
plivsician ocher than the gynecologist who will conduer the
ibornon. The purpase of the consulansn 1 to evajuate the
worman's healdh and to inform her aboue any risks conneeeed
with abornion. The act explicitly states that abortions mav be
conducted m private, consuldng rooms. With this smend-
ment, Poland’s law on abortion wall now ditfer lietle from the
April 24, 1952 law on aborton

The amendment also passed the Senare buoe, a8 expecred,
Walesa veroed it In early September, Pacliament failed w0
muster the rwothirds majoricy needed to overnde the vero
and a more restricnve law of January 1993 is sull on the books
{see EECR, Poland Updare, Vol 2, Mo, 1, Winter 1993},

Also i Sepl::mbcr, the Sepm pas:.::d a verv restricave law
om state secrets. [he bill offers a very broad and imprecise def
inition of the stire and official secress. which praccally ren-
ders inoperative the very substanee of the rights of informa-
rian, Moreaver, the hill provides for harsh pumushment, includ-
ing prison, nutonly for an otficial who leaksa secrer buralso for
anyone who publishes or disseminates such informanon. A
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graup of influsndal editors of major magazines and broadease
my stations protested againse the bill, arguing that a journalise
shounld not be punished, espectally if he or she acted in good
faith and in the public interest. On September 21, Walesa ent-
icized the law and announced thac hie will veto it if the Senate
fails to modify the bill or the Sejm rejects the Senate’s changes.

In the last several months, Romaman
Romania political lite has been marked by a

weakening of all political opposition.
With the exeeption of the Hungarian Democranc Federanon
of Romania (HDFR), the other members of the Democratic
Canvention of Romania (DCR) have had lirtle success in for-
mulating a unified and ¢oherent straregy that would present
the opposition as a viable alternative to the ruling Party of
Social Democracy in Romania (PSDR). With public apathy
reaching pre-1989 levels, the opposidon has been wrying in
vaIn to recapture some momentum and keep isclf m the spot-
lizhe wich various parliamentary maneuvers.

One such maneuver began on June 20, when the DCR
opposition alliance filed 2 motion of censure agunst the
minority povernment of premicr Nicolie Vicarown The
motion charged the governmens with corruprion and blamed
it for the worsening economic conditions. The Democraric
Party-INational Salvation Front (DP-NSF) decided 1o join the
DCR in the motion of censure. as well as in the acempt o
impeach President lon lliescu. However, the no<confidence
motion was defeated by a vote ot 227 to 208, (In order to pass,
it would have required the backing of 242 depuries and sena-
rors,) As in the past, the nanonalist Party of Romanman
National Unity (PRNLU), the extrenmst Greater Romanua
Parey (GRP) and the commumises of the Romanian Sociahist
Labor Party (RSLP) voted with the ruling PSDR to defear the
motion. This was the fifth nocontidence tiled against premier
Vagarolus minonry gOVeITment Smee 1f ¢ame 1o power 11
Oetober 1992

Another such maneuver was inidated on June 28 by the
Natlonal Peasunt Christian Demoeratic Parey (NPACDP) with
the attempted: impeachment of President [liescu. The
impeachment initianve was prompred by what the NP-CDP
charactonized as the president’s attempt “to alter the course of
Justice and to violate the consumtional independence of the
Judictary,” This accusatton 15 based on a speech that Hiescu
delivered in May in the norchwestern town of Satu Maredur-
ing which he cribicized recent court rulings that rerurned w
their original owners, houses nationalized by the communist
regime and called for 3 review of these rulings. Challenged by
the apposition to explain his remarks, the president released 2
siatement denying any consticutional wrongdoing and
explaining that, in the absence of a law on property, the courts’
decisions were illegal.

According to the Romanian Consttution. impeachment
can be initated only if at least onethird of the members of

both houses of Parhament vore in favor. After this hurdle is
passed. the mitative 1s submitted to the Consutunonal Courr
for-a raling on ies legality. However. the Court's ruling is only
consultative. In 4 special session; Parliamens then debates and
vores on the issue. [Fa simple majoriey vores for impedchment,
the issue is pur w a national referendum. The president is
removed from office only following a decision by the voters,
In any case. the Consarunonal Court ruled unanimeusly thay
Tliesou's starements did nor constitute the kind of grave viola-
tion of the Consttution that requires impeachment.
Moreover; on July 7, Patliament rejected. by a vore of 242 o
166, the motion to tmpeach the president.

On July 29, Prime Minister Vacarow communicated o
the media that the government appararus would be seream.
lined in an effort to reduce the bureancracy, The central gov-
ernmient will undergoa 28 percent reduction m posts, retlect-
ing the eliminarion of 21 state-secrémaries (positions equiva-
lent e depury ministers), rogether with about 2500 other jobs,
primarily in the ceonomics minisory, The indastry ministry
will be the most affected, losing seven state secreraries. The
ministrics of agriculture. transport, tourism, trade and envi-
ronment, together with-the beleaguered industry ministry,
will be cur by 54 percent: The move 1s intended to “cur red
rape” and “boost work efficiency,” s well as prepare the
idminiserative apparatus for “the development of marker
mechanisms.” Only the defense and miterior muniseries wall
ot beaffected by the curs.

I the afea of party politics, on July 21, the Party of Civie
Alliance (PCA) and the National Liberal Parry (NLP) formed
1 civic-liberal alliance christened “the Liberals.” The leaders of
the two partes. Nicolae Manolescu and Mircea [onescu-
Quintus, prassed the move as a step towards the unification of
afl liberal eroups mn Romania. The new alliance joined the
DCR, the countrv's man opposition coalinon.

In a related developmenc on Auguse 5. a conterence of
DR partes and grassroots 0rganizanons met to discnss com-
mon strateges m the 1996 presidential and parliamentary
elections. They reached agreement in several important
areas. such as, the need ro feld a smele; common candidare
for president. to work out a common list of candidates tor
parliamentarv elections—seflecting che hicrarchy of the par-
fies in the convention—and cither to rotate or esmblish by con-
semsus, the leadership of the county’s organizations,
Advanced by the NP-CDP, in the past, most of these proposals
were opposed by the PCA, among others, The majority of the
participants signed a protocol requiring that all members
cither sign the agreement or withdraw from the Convenrion
by August 15. The PCA representative sad that his party will
Jecide later whether 1o sign or withdraw trom the alliance,

1t the legal ficld, on May 26, a Bucharest court sentenced
rwo policemen to 15-vear prison terms for torruring and
murdering 4 saspect in their custody. Buoyed by the graphic
details provided in the media, the neident gained nanonal,
and even regional notoriety, becoming a landmark case of




police brutalivy, Furthermore, the Romaran Supreme Coure
rutled illewal the regseranon of o new Romanuy Commume
Party, The appeal against the parcy was filed by 2 luirge num.
ber of political parnes and organizatons atter it remstered
wich the Bucharese Ciev Courr i May. The Court apphed 4
law barrne groups supportme rotalitarian. exwemust. tascise
or commumnst 1deolomes. In another lagal developmene, the
office ot the prosecuror general announced thae 38 Romatwans
will face eriad tor ateacks on Gepsies, They are accused of set-
tng tite to 11 Gypsy homes on. May 27, in the village ot
Raeea, atter rwo Gvpsies were detained on charges of Ltllm.i; a
Romanty shepherd, This ruling is expected 1o alleviate con-
cerns expressed by the UN Committes on Econonic, Social
and Culoral Rights. thar the Romanian government allows
discriminanon against Gypsies,

On June |, Parhament began debate on a controversial
education bll, The Hunganan Democranc Federanon of
Romama (HDDFR) obtected o the bill's stpulanion that the
rcachme of listory. geogtaphy amd cvie educanon muost be
conducted il BRomaman moall schools. inclading these o
nanonal minorities, However, the education mnister, Liviu
Maior. rephed that che “separation” of teaching in Romanian
and in minorey languages “had enly led to contlices.™ Orher
parnes objecred o the bill as well. The GRP conmidered the bill
toa liberal, and called for the restoration of school wiitorms.

On the issue of teaching religion in schools, the NP-CDP
wants to make it compulsory rather than optional, Several
orher groups have alio expressed dissatistacnon with various
snpulanons and the parhamentary debate 15 expected o be
tierce. Another stormy debate began on [une 14, this nme over
the properey restoranion hill. The opposition walked out ot the
session and declared thar i would boveott tuture proceedings.
lts main contennon had to do with the provision that owners
who had more than one house nadonalized bv the commu.
fiists wall peronly ane ot them back and recetve compensation
ror che rest. The opposition, which wines al] contiscared prop-
erev returned. suid that the bill would i fact mstieure =1 sec-
ond nanenabizanon.” o the meantime, ou June 17, President
izscu signed o law a bill regulating the organminon and
tunctioning of radio and television stations which provides for
parhamentary coneeol over the programs. For manths the bill
tiad been hotly debared in Parliament and the delay n its pas-
sage prompted the head of the Free Radio and Television
Union, Durmitrn [uga, w begin a 26-day hunger serike.

On June 29, the Romaman Semate released a long
awaited report on the évents of Decemnber 1989, compiled

by the Romanian Intellizence Service (RIS), The release of

the document tollows the resignation of the chairman of the
Senate’s special commssion charged with invesngatme the
events. He resigned in protest against the uncooperative att-
rude of the authoritics. The deadline for the release of the
Senate’s report was extended ta December 5. The RIS repors
states that Soviet. Hunganan and Yogoslay agents were all
mvolved i rhe events that led to the overthrow and execu-
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aon ot Nicolae Ceausesen, However, nccording to the
rupiors, the “moving torce of the revolution™ was the army,
wting tegether with the anncommunist demonstrators, At
that nme, KGI operanves, disewsed a5 tourists. were pre-
entn large numbers in Romanta and the report names two
saviet porrespondents in Bucharest as meelligence agenrs.
{ue the repore savs that the KGB wanted onlv the overthrow
ot Cleansescu. wichour the collapse or the commumst recume
and. thus tew ot its agents parocipatea i the pre-revolu-
tinary events. The report also charzes that Hunganan ineel-
ligenee rained Romanian defectors as its agenes and one of
them incited the disorder m Timisoara. The report clains
thar 4 Yueoslav diplomat in Thiisoara zcted as 2 couner for
the revalotonaries,

Finallv, in an interview with the dailv, Meridian, the pres-
wdenie of the Hungarian Demorranc Federanon of Bomania,
Bela Marko. reicerated his demands tor rerntorial and other
forms of autonomy tor the Huneanan muneriey. The mrer-
Tiew provoked 4 Wave of Protests Irom e government and

ippesition ke, The "special status requested tor arcas with

“compact Hungzran popuiaton  Includes inereased decsion-
making powers over education and eculrare and equal sratus
tor the Hungarian language, The HDFR president stated that
lue ineends to ask Hungary e include these demands in the
basic treaty now being negoated berween the rwo counrries.
A :.pukesman tor the opposinon Mational Peasane Chrisnan
Demoeranc Party equated these aemands with the “dmwing
af new trontiers inside Romana,”

It ¢lear rules tor pohincal successiom
Rﬂﬂiﬂ and the peacetul rranster of power

ATe essential ingredients of consntu-
rional government, then Russian polines remasns trostrannely
personalistic and preconsnrunonal. Almost ail observers aoree
rhat curcent insdrunonal arrangements are uniikely to survive
it Bons Nikalaevich, whose heaith o nor pertect, swere -
denly to depart the scene. Revealing their distressing reliance
o0 Yeltsin. some reformist polincians, such as Yegor Gaidar,
have proposcd nominatng him as the sole candidate from all
democratic parties, blovs and movemens. "Russia now needy
stability most of all.” Gaidar explained, tacitly assumme rhac
srabilicy m Russia depends on the rule of a single ireeplaceable
ML, MOt on 4 svstem of impersonai laws,

The LISUTPrisHg traibtv of consotutional norms was akso
exposed this June, when Chatrman ot the Federauon Couneil
Vladimir Shumeiko proposed posiponung clecnons tor the
president and local leaders tor another rwo vears, unel 1998
(Art, B1.1 of the Constirution stipulates, on the contrary, that
"The President of the Russian Federation is eleceed for tour
years.”) Shumeiko argued that people are nired of elecrions and
the political rurmoil they inyolve. Many appomeed members
ot the upper chamber are also reliictant to nuk their comfore-
able seats in an unpredictable electoral campaign, where they
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imuzht ftave © answer smbarrasany questons trom resenttul
ar anxious yorers. Depunes in the State Duma mighs also

wgree o sucht 4 posepanerment, cvert in the absence of 4 eonse-
mmnal amendmene if their own mandates oo were extend-
od trom 1996 (a5 s required by Art, 7 of the Consomunion's
“Comcluding ang Provisional Provisions”™) unal 1998, While
rhe suggestion of unconsurutional selt-perpervanon m otfice.
(% 4] ll:l.f P:I.[t ar bﬂﬂ'ﬁ I:IEL(.‘ P[_C-S[dﬁ.'[‘l[ ﬂﬂd [hﬂ' lt‘.‘l;_ni‘lal:ur:‘ h:IE I_J['O—
voked ironic commentary in the press. tew observers wouid
be shocked if something ot the sort eventually occurs, Yelwsin
has been vague on the postponement issue, Bue he has regrer
ved his failure, so far, identify a surable and witling succes-
sor, S0 the public will not be wholly unprepared for a viola-
rion of the Consamdon if executive and legslanve terms are
evenrually prolonged.

May witnessed a series of delavs over passage of the new
tederal consnrunonal law on the Constirurional Coure, The
Court 1tselt had dratred the firse version of the law and sub:
mittted 1 to the Dunta o accora with s mightor legslative
minative. {According o Are 104 of the Constieunon: "Tle
righe of legsianve mitanve 14 vested in thé Construnonal
Court of the Russian Federarion” in all *mareers under ies
jurisdicton.”) How the Court could be enritled o initiate
Irgislzt'tr:ln. ¢ven while ies activiries were tullv suspended by
Yelesin's wluz of October 17, 1993, is unclear. On May 11,
the Duma adopted at a first reading | n:s owrn yersion of the
Law (340 in tavor, with two againgt and five abscentions), [
amendments shiorrened the term of justices 1o 12 vears{pre-
viously lifc tenure with 2 mandatory renrement age of 65]
and added the Duma amone the bodics able ro nominare
camdidates ro the Coure The acr was then passed by the
Duma on a<coond reading on June 24 and approved by the
Federaron Coungtl on Julv 12, Yelesin signed the ace mto
liw om July 21, Drapped was the Council's intial demand
that |ustices be teclecable and thar the chairman ot the
Courr be choten by the Counell, tather thin the
Construtions] Courr wself, The law establishes 1w chame-
bers within the Coure and substannally diminishes the
authority of the chatrman, Pare L Chap. L At 4 of che law

allgws the Courr to exercme bs functons in the prosence of

threestourths of irs members (15 of 19), although ir cannot
atfictally elect 3 chairman unnl all the jusnces are in place
(Part V, Transitional Provisions).. Most ohservers expect the
Federation Council, someume early i (ctober. 1o select
rwo of Yelsin's evencual nominees to bring the current 13
sitting justices up © the munmum requisite number. (For
three different perspectives on the new Constitunonal
Coutt Act, sée the Roundnable section in this jssue.)

Artiele 3.4 of the Constiturion stpulates thar *All territo-
rial subunits [yub'ekey) of the Russian Federation, in relation
with the federal bodies of state power, are jegally equal (ravmo-
pravny) among themselves.” As s wellknown, however, cen-
trifugal pressures are great and. a8 4 consequence, federation
politics proceeds according to unwrirten laws. Roughly speak-

g, the scarus of each “subject” deoénds on its de facto bar-
Sning power Visa-vis the center. I pariv Augusi, for
itstanmee. Russiz ana Bashkorcosmn sizned a bilaceral meary
detining the powers attd the relicionship berween the two
sivernments. Bashkortostan 14 the second termtory 1o sign
inch a treary with Russia, Tararstan having been the firse (see
EECR, Russia Update. Vol 3. Mo. 2. Spring 1994), The debar-
able fezal basis tor such special deals mav pernaps be tound in
Are. 782 of the Constitunon which states: " The federal organs
of execunive power. by agreement with the orzins ot execu-
tive power of thé subjects of the Russian Federation can hand
overto them the implementation of partof their powers pro-
vided thar this does not contlice with the Constitution of the
Russtan Federanon and federal laws.”

Provoked by the rreary, consamutional or not, the neigh-
borng middle Urals oblast of Perm determined that, in com-
panson with its immediate neighbors, it was not being treated
tnrlv, On August 18, the depunes of the Perm assembly there-
‘ore suspended the region’s parpapanon m the Civil Accord
Spresment. siened i Apnk The reason they pave was Perm's
untavorable seatus i the tederanon compared o Tararstan
and Bashkortosran. Perm pavs more taxes arid has less control
aver its own exports than do the other two,

The essential problem of Russian federalism is how o
schieve desenimalizagon withourdisintesranion. The troubled
selationship of the center to the regions came up in earlier
August when represeritatives from 13 rerritories miet with
Sergev Filatov, the president’s chict of statf, to discuss the
problems of coordinating legislanion among the tederation
members and between: members and the center. Speaking
thout the meeongs, Depury Chairman of the Federanon:
Counctt Valenan Vikeorov noted that a massive process of

claborating and adopting regtonal charrers and consurunons
had recently srareed in the ternones and that many ot these
focwrnents taty comeadice the Basic Law. The mam sources
ot controversy include budgetary allocanons, subsidies, expore
|ivenses; taxes arud the diseributidn of properry.

By far the most dramatic developmenes mvolving center-
periphery relations aceurred in the North Cancasus, Republic
ot Chechnya, Here is where the consatutionally prorected rer-
ritorial inregriey of the tederation is being pur most sorelv ro
the tesr, Begtnmng in late July and condnume throughout
August, there was a sharp intensification in the struggle for
power there. Prestdent Yeltsin has raken a side m the contlict.
making war seem ever more mevitable. OF course, since
Chechnva declared s independence in 1991, relarions
berween Chechnva and Russia have not been good, This more
récent ¢fisis has been tueled by the Russian percepuon that
Chechnva has developed into a- base ot illegal activitv—drug
rrafficking, money laundering and arms dealing, The
Chechnva side (under President Dzhokhar Dudaev) sees Russia
a5 anemnpting to destabilize Chechnyu w the point of collapse,
ind thus recarn it to Russian rule, The situarion is complicated
by the face that three groups claim o represent Chechnva,
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ressdent Dudsev holds Groznwy. the capual of the Republic
Yagan Mamodavev heads the Chechen Government of
Mational  Trast, which i exiled in Moscow. Umar
Avrurkhanov 1s head of the Provisional Council, the power hase
oEwhich is i the Nadrerechny districs. Avurkhanov’s eroup 15
the mam eppostion group m the struggie with Dudaey,

Yelwsin's latest atack on crime came on June |4, with
Presidennal Decree Mo, 1226, “On Urgens Measures o
Protecr the: Ciozeney agamst Bandm—y and Orgamzed
Come." The decree followed several bombings and assassma-
tons 1 Moscow. [t was welcomed by police and secunioy
torces. but condemned in the Duma ana by the media. The
decree mves law entorcement otficials the power to hold erim-
il suspecrs for 30 davs without chareing them or allowing
them to make bail. Individuals and compames suspecred of
Hiegsl wctivity can be searched without warrants. Company
records and bank accounts can also be reviewed without war-
rants and phuﬂ&mppmgm other arbitrary methods of zarh-
Crng evidence against criminai SUSPects Are now p::rmuiih]:
Ewvidence eathered by such means can also be admureed as ¢vi-
dence in courr progeedings. Virtually all parnes in che Duma
attacked the decree as unconsttutional.

The decree appears to violate the foilowing consnrunon-
al provsons: Art. 23.1: “Each person has the nghe to mviola-
biliew of his privace life [and] individual and mmily privacy™:
Art. 23.2: “Each person has the right to privacy of correspon-
dence, relephone conversations, and poseal. telegraph and other
communications. Limitanon of this right is pcmlit:cd oftly on
the basis of a judicial decision,”; and Are. 25: “Dwellings ave
inrviolable, Na onie is entitled 1o enter 2 dwelling agamse the
wishes of the persons residing there except in cases prescribed
b tederal law or on the basis of 3 judicial decision.” The decree
afso viokares 154 and 7.1, declanmg the authonty of interna-
nonal human nighes standards

[Article 222 of the Consnrution states thar “Arrest tak-
ing e custedy and Keepanz in custody are pv:rmirl:r:d onlv by
_|udjc|.1.|. decision. An individual cannot be detaned for a pert-
o of more than 48 hours without a judicial decision.” But this
arnele 1 not vet legally in torce beeause the Consamnon's
“Concluding and Transinonal Provisions” also stipulate thar
“The exisung procedures for the arrese, halding in custodv and
detennon of persons suspected of having commiteed 4 crme
are rerinedd unnl such ome ag the criminal procedure legisla-
nion of the Russian Federation s brought into line with the
provisions of |Are, 22 of) the present Constimnon.” Under
curtent law, no judicial or procurator’s decision is needed o
detain a person, and this will remain crue unal a new code of
crimnial procedure is adopeed by the assemblv,)

While the Duma objected to Decres No. 1226, 1t lacked
the constitutional auchotiey ta overrurn the decree. not o
mention the political coherence o praduce a law of its own.
Later, at the end of the month, it did pass a “measure” (246 to
six) calling on the president ro withdraw his decree, The pres-
ident refused. claiming that acaon on the matter was long
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wwerdue, He conceded the decree had the potential 1o
“ntrmge” on cermain human rights bur clammed the turbulent
\.Gl:l.dltmns ll-‘.‘CCfn’SlIﬂlCd -‘iu-i-']-l A& IR, [TE'I-'.’! nf‘mcnw ot a t“L'II"h:L
tionine and respected Consnmuoonal Court able o review
presidential decrees tor cherr contormey with exusnng lemsta-
tiom, was sorely felt in this enore atiam.

The Kovalev Commussion's report (dee tie arucie by
Tanva Smich in this issue), while intended primaniv to cover
the general human rights situanon in 1993 and the inadequa-
cesot the legal svstem in protectng human rghts, deés touch
upon this lacest affair, stating that “the [anncrime] decree, in
and of 1self., creates a real danger of arbierary arrest, unfound-
cd mvasions inro the privacy of citizens and ather violations of
constmurional nghts and freedoms.” In a public presentanon,
Sereet Kovaley himseit. a promment former Soviet dissident
snd member of the Duma. said thar “the ukaz mescapably wiil
bring abour gross and massive violanons of human nehts | .
and in Fact has alreadv done so.” He aited one case of 2 biolo-
=3t at Moscow State University who was beaten up by che
police, manited, searched und told by the poiice that they were
doing it on the basis of the decree.

On July 21, juse as the storm of protest regarding the
presidennal anticrime decree was dving down, the State
Fturma adopred at the first reading the draft federl consetu-
tional law en the Office of the Commissioner of Human
fughts (the ombudsman). According o the dratr, the offige
it charged with promoning guarantees ot state protecnion for
ltuman rrghts and freedoms. the restoration of vielaced rughes
and the modernization ol legislanon i sccordance with
internadonal standards. The Duma rewains the nghr wo
Jppoint and dismiss the commussioner who 1s o “possess
knowledee in the field of human rights and enjov social teuse
and authoriey.” The commissioner is appomted lor a4 tive-
vear term wich 4 lirmit of two rermis, Meither a ware of smer-
sericy nof dismissal at the Srane Duma nas any effect on his
actiney, He cannot be arrested or charged with acrime withe
out Duma approval cannot serve m any ather elected capac-
irv, and eannor be active in politics, Except for teaching or
seademic acoivary, he can earn oo other oueside meome. The
commussioner has the right vo consider appeals aminst all
state bodies excepr the Federal Assembly,

After the dratt was approved ata first reading, i was then
wnr for comments to the Russian Federanion subiects,
Supreme Court, Constitutional Courr, Superior Courr of
Arbitration, committees and commissions of the Duma, par-
liamentary groupings and the president. Comments were due
back at the Duma by Sepeember 15 for consideration by the
Duma commictees on legishation and judiciallegal reform,
The dratt will now be reviewed by the Duma at a second read-
ing, to be finallvy adopred as law or. iF rejected. m be considered
turther ata third reading.

Kovalev himself was elected as the commussioner of
hurman righes at the first siciing of the Duma as parr of the
package of selection ot parliamentary commutees and com-
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inssion chairmen. This elecuon seemed somewhat prerma-
fure, i fight of Art, 103.e of the Canstiurion, which statgs
hat the State Dumna “sppoines snd removes from oftice the
ammissioner tor human rights, who operates in accordance
with federal constirstional faw." beeanse suehva law has nor
et been adopted. Kovalev was apparentiv named partiv as
political trade off in the process of sclecang committee chair-
men and partly to msure the prepararion of adraft law on
thie human m;hts commussoner, something Kovalev and g
colleagues had been working on sinice 1991, Itis possible, but

uslikely, that a differens person could be elected commis-

soner whin the law is finall v adopeed,

In the intérim, in Auguse. the president jump-stirred
the ombudsman's office by decree, n]lm:aung financing for
start-up sraft and premises “until the adoption of the law.”
In whatever form the human righes commissioner’s otfice
tmally rakes. 1t 1s 2 unique step m the history of Russian law.

Before disbanding for summer vacation the Duma also
mianaged i mid-July to sdopra media aw. the *Liw on
Coverage ot Activieies ot 'the Bodies of State Power by the
Srate Media,” Applving only o the stireowned media, the
law requires the media to intorm the public of any nore
worthy event of the prn’:&iﬂcht. government or Parliament
within 24 hours of the event's occurrence, In providing the
information of an event, the miedia muse refrain from com.
mentary. In addition, the law provides for relevision access
toall parliamentary ieaders and factions, while depuries are
mven local access o relevision and radio. Finally, the law
tortnds exclusive ownership of anv media by a scare body.
Asa resule the government feabinet of mintsters)will have
tosell Rossiskie Vestt and Rossirskaya Gazeta, 1ts two news:
papers. Rutors o an tmpending government crack-down
on the unruly Moseow press circulated freely as summer
gamme o an end.

Finallv, on September 19, Yalgin decreed that henee-
torth December 12 wvill be ceicbrated as 2 new mational holi-
Jday. "Constirution Dav.” in memory of the {apparently fraud-
alenr)ro tification of the current Constimnon,

The Nauonal Council (Pathament)
Slﬂb‘alﬂa met three umes in plenary session

from May 1 tw July 31 in the course
of which 26 acts were passed. Legislative acnviry focused on
cconormue policy, social policy and echme sues, plus an
amendment to the clectoral law and a law on reterenda, The
mam economic and political issue faced by the government
was the stare budeer. In an atrempr to balance the budger,
Parliament passed 4 rax mcrease on selected products (wine,
beer. aleohol. tobacco products and fuel) with only cursory
debate. The budger wasamended in May to mcrease resources
tor healeh care and educanion, In che same month, the new
coalidon government approved the second wave of voucher
Pﬂ\’:lﬂmﬂﬂl'l. S MICASUre &IE‘ P'['C"HGM gmrl:rnml.'l:l'l: never P“}'

posed. Other new laws in the economic realm include one on
the "hankrupecy” of staté enterprisés and 1 law protecring eco-
ML compenton,

[ the sphere of sdeal policy, inrensive three-way newot:
irons berween the gOVOITIMEHE, cmpiovers sssocrations and
labor umons rook place. Conthiets arose over the social fund, a
special weltare fund which emplovers m ach ENETPrise arc
supposed to provide to meet the social needs of emplovees.
The palitcal 5rrqui¢ concerns who will provide the funding
and how much, A general apreement on the sabiect was
signed by the former government just a tew davs before it was
vored our of office by Parliament. This agresment seceprs all
OF the socral and economic demands of the Jabor nipns and
thus inciudes provisions that cannoe possibly be fulfilled.
Other new socul legislanion includes laws on income mnx,
spcial and health insarance. childsupport allowances, pen-
sions and unemplovment,

The ethmcissues considered by the coalinon government
weere the pohinically sensittve questions ot streer stens and
women ¥ surtmes. These marrers bad ro be resotved o tuiill
the Republic's commitments as a member ot the Counal of
Europe. Bills on thise tssues have appeared on che partiamen-
rary agenda sinee May 1994, The bill on women's surnames
prassed wirhout much controversy in Mav, meaning that mar-
ried women of Hunearian ethnic origin will et be required o
add the Slovak suffix "ova” o their last names. Political and
legislative actvities connected with the bill on road signs.
liowever, provoked heated debare in June, The Coalition
Coungil, a group of top representatives of the govermng par-
nes created after the naming of the coalinon government
March ro agree on legmslanve agendas and prefiminary drafrs
ot governmental bills. agreed on a drafe. According to the gen-
tlemen's sereement wath the Hungarian parties. thevare invie-
#d to meetinigs of the Coalinon Counal dealing wich ethnic
lssues, Hepreseneatives of the Hunpanan pariamentary par-
nes parncipated m this meeting of the Coalition Couneil and
supported the bill. During the parhamentary debatt, however,
some cealition party members, mainiv representatives of the
National Democratic Parey Mew Alternanve (a tormer fae-
rion of the Slovak National Pirey), proposed some amend-
ments to the bill, These amendments would have rerained the
names of towns and villages in South Slovakia named after
importane Slovak national figutes, rejecting anv replacement
by historical Hunganan names. This amendment was
approved by a majority of MPs presene. provoking a negative
response by two Hungartan members of Coexistence wha
ulamately voted againse the bill. The quesnon was also debat-
ed n the mass media and was often meerpreted as the Hrse
imporeant fallure of the coalition governmenr,

Negotiations within the parliamentary parties (coalition
and Hunganan) led to 2 new bill on sceeer signs; leaders of the
parliamentary factions asked their members to sim 2 commie-
ment to vore tor this bill. This combination of mutual conces-
stoms and party discipline worked fairly well and; in July, 2 bill




propesed by a group of MPs was nnallv passed, The new taw
requires iimeual rosd siens m towns and willaees where at
loase 20 percent of ehe resinenes idenrefv themseives as polone
friE €0 an Stnnic Ny,

The law on eariv elections faunched 1 clecoral wam-
paign tnar has been aready charageenized by weverai disnnee
issucsand polincal processes. Firseot all, the amenoment to the
sgisung elecroral law did not bring any substantial chanee.
Parliamentary debate rocused on the metiiod of distriburion ot
rhe candidate hits. While the opposinon argued that such bists
should be deliversa o private homes before e elecnon. the
coalinon empiiasized the daneer of ntluencang vorers.

Political parties have attempred to overcome dellianne
polineal fragmentanion biv tormimeg new codhnons o cbrmn
eats in Parliament. The eleceoral law <oy 2 five pereens
threshaeld for the entrance of a single party o Parliament.
Cuoalitions of two ar three parhes need seven Percent 1o gain 4
sear: coalitions of four or more parties or movements need ten
pereent of the voee, Currentlv, 64 poiincl partes are rees.
wored and 21 [ists of candidates nave neen submitted to the
Elecnon Commssion,

A peunien sizned by more than LUOO00 Hunearnan aun-
zens of Slovakra led o the creanon of an ctectoral coalion
aalled the Hungaran Bloe, [tineludes three Hunearian palir
ical partiess Codexistence. the Huneartan  Christian
Demecrane Movement [HCTM) and the Hunganan Civic
Party (HCP), Negotations among the parties ook several
weeks, 48 Uoexistenee rejected some ot the candidates pro-
posed by HCP, Coexisrence also obiected 1o Including the
tourth Hungaran parey, the Hungaran People’s Parey
{ HPP), arguing that it did not have sufficien: popular support.
Some shight disagreements retnan among the three parvies,
related mainly to the greater ethmc demands ot Coexistence.
HCP and HECDM have displaved more moderate armitudes
g even lovaioy toward the eurrent coalinon government
Orher penocal parmes have tormed chesr own coalitions, such
15 Peopic’s Bloc ana the Romanes’ Union. bue tietr popular
SUPPOTT 1S WEaK.

The main issues in the September 30-October | elec
tinns are the nationality quesnion and cconomic retorm, espe-
cially privatizanon, The current opposition. Movement tor a
Premograre Slovakin (MDS) and the Slovak MNational Pacey
(SNP). emphasize that the presenr coalition government is
ot Jegmmare amd thae th:'r betraved the mterests of the
Slovak nation by making servile concessions to the demands
ot the Hungarin parties. The coalition parties have med to
implement several imporant sooal and cconpmuc laws,
ineluding inereased chuld allowances and pensions, voucher
privanzaten and a rodustribution of reseurces ammed at sup-
porting education and health care, So far, the politcal parues
have presented only the bare oudlines of their programs, but
they have already begun campaigning in the mass media
accustng therr political opponents of corruption and intimat-
ing the existence of hidden scandals.
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Fhe ponacal and consttutional sio-
Sm"ania on m Ei]l: COUTITY TENTANS Dasical-

Iv stabie. Mo imuportant chanees
have ncturrea i the scructare of polmezl parnes o i ther
conbioions, Berween Nav and Aucodt, powever, thice nulis-
wrs resigned after beine siarply criticized by Parliamenr and
the puhlic tor some ar their acovimes, eiudine imvolvemenr
i1t several scandals (Minister for laternal Affairs Ivo Biziak.
Minister ot Work, Family and Social Atfairs fozica Puhae snd
Minister of justice Mihi Kezinc), Thus, cabinet membership
has changed sinee the frst half of 1994, During this period,
I]'I.g"e TTILIETETS ﬂ.‘l".?’: ﬂr{.‘ld\" bLCn IEP‘LJLLd. wluch AMOQUNES 1O
spout 3 third of the el number of government mumsters.
These reshuttlinegs aid not have any important umpacr on the
:‘_Il:j‘p"cmmcnt.i ACTIVITICS. EO“’C'FCF.'W“h th': E‘JCCEP[']I.'!III. or l'.hﬂ
réplacement of Janez lunsa—former mumster of Jdefense—
which rawsed the political temperatare i Slovenia tor several
weeks due o fansa’s personal popularity amone the cirizenry

Ju September 3, President of the Nanonal Assembly
Herman fgelmk resiened, and on September L6 [oze Skalic,
one ot the leading memoers of the Liberal Democrane Barty,
was clected as the new preswdent of the Slovensan Pathiament.
O the same dav, Minscer ot Forenm Attairs Lojze Pererle,
the leader ot Sloverman Chrisnan Democrars, resioned m
protestat the elecnon ot Skohie, Chrsnan Democrars opposed
hus election. areting thar it condd enganger e polineal bal-
anee within the ruling coalinen. The elecrion ot Skaljc would,
according to the Cliristian Democrats, increase che (niluence
of the middle-lefe or lett onented partics. However, it scoms
that the existence of the ruling coalition will nor be threarened
since the Christan Democrats will be given 2 chance w pro-
jwose 2 candidate for fareign minister.

No imporeant transtormations have occurred uy the tield
or constimational reguladons. The Constitutdonal Coure has
e occupied Wil evalnating the consatutionaliey of the
Jecree on fererendum daistricts emacred by the Naoonal
Assemblv, According to Are 139 of the Consntunon. a mumnc-
ipality mav be established by law tollowing a vore i tavor ot
its establishment by reterendum. conduceed to ascerenn the

will of the people 1n the area atfected—the ternitorial bound-
aries of 3 municipalicy shall be such a8 are preseribed by law,
Thus, the decree on reterendum diserices divided Slovenia ineg
several terrirorial arcas m which the reterenda were per-
formed. In Mav, a referendum on establishing new munie-
palities was held. The system of new mumapalities is the pri-
mary step towards reorgantang  ocal  government
Considéring the appeals (espeaallv in the casc of the ey of
Koper), the Consurunional Court evernarmed Art, | 3and the
first and the thurd paragraphs of A 14 of the “Law on Local
Government.” finding them incompatible wich the consueu-
nonal concepr of local government. (Are. 139 ot the
Constittition deseribes reterenda ay being consultative in
nature, while Are. 14 of the "Law on Local Government”
established a binding referendum.) While creating a new svs-
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retn of local government, the Nutional Assembly will have ro
take jnto consideration the law on establishing municipalicies
st the 1ssues broughe forward by the referendom. and will
have to rollow the consttutional cancepe defining the nature
& mamcpaltty 48w commumiey in which the cinzens can
pursuc their inrerests and sanstv their needs.

The Manonai Assemibly contmued ws lemslanve activiry
‘o the tollowine trelds: crimmal law, tmanenl reewlations,
srate admimstration and the judicial svscem. In May, 2 “Law
on Secial and Labor Courts™ swas passed, introducing an
important novelry to the Slovenman judigial svsrem.
Formerty, disputes conéerming the sntorcement of rights
swrithin the social sectrivy svstem were sertled by the socalled
“Coures ot Associated Labor.” These courts were part of the
workers self-managing system. operating separately from the
regular judsciad system. According ro the new regulations, the
social and labor voures are to be mtegrated into the regular
judicial svseem. Furthermore. the enacted provisions also
Itfer 4 ODPOETURIY 10 [evise OF retry the proceedingsheld by
e tormer courts over the pase 19 veary: Such repulanons wiil
undoubtediy increase leval securiev'in the tield of labor and
social securicy,

On :‘.pml 1 1 the Official Gazeme published an invidtion
for nominations to the post of human rishis ombudsperson.
While chere are stll no official candidates, several names have
been mennoned unofficially,

Not surprisingly. the ,Hnmnrt Catholie Churchhas now
atrained 1 verv strong posttion in Slovensa. due o the fact that
abour 70 percent of popularion considers imself Roman
Catholic. Atter the decav of the communist regime. a dia-
lngue berween the stateand the Chureh has been reestab-
lished due co mutual cfforts by Prime Minister Janez
Proovsck and Archbishop Aloizij Sustar, The Vardcan has
tecently entered the negotations. The mueual agreement,
proposed by the Roman Cachelie Churchin Slovenia. is oo be
agned diveetty with the Varcan, not onlv with che local
Iathahc Church. Futute agresments shoild solve, tmons
other issues. quesnions regarding the legal stacus of the
Church. the rights and obligations of the Chiurch i the lezal
svstern, the role of the Church in pablic education. 15 well as
the restirution of Church: property contiscated by the sare
atrer WWIL The basic goal of these paces 15 to mterprer the
constitational provision requiring the separanon of church
and state (Are. 7 of the Consaranon). MNegonarons: are
expected to continue this fall.

Legisiation concerningr relations with international bod-
ies and conventions hasalso been on the polineal agenda. The
oSt mspumn: convention signed Jduring the past few
months was the so-called framework document of the
Partnetship for Peace. Slovenian Prime Minister Janez
Lirmovsck, signed the document on March 30, in the presence
of NATO Secretary General Mantred Woerner ar a meeting
with the North Atlantic Counal. Slovenia became the tour-
teenth country outside of the NATO member states o sign

the document and the trst counmy oursde che North
Athantic Cooperanon Counel o do so,

In the bemnnime of April, Slovena signed and ratitied
three Counami of Europe Convennons:

The European Convengon on Exmraditon and is owo
Protocols. This Convenoion prtwnies tor thie exrraginon, berween
“ONTrACHnE states, Of persans waneed for criminal prosecution Or
for senrencini It exclundes p-uuucai or miliary ofendes,

The European Canvention on Information en Foreien
Laws. The aim of this convention is to facilitate the exchange
berween the contractng partes Of mforManon concerning
lawsand procedures i cvil and commercial fields as weil as
tbout judicial organizaton,

Two protocols armending the European Convention tor
the prevention of torture and inhuman of degrading treat
ment o punishmene.

At irs session on May 25, the wovernment formulated a
proposed law to marity the Convennon on the Proteceion of
Fuman Righes, The law, which was ratified by Parllament on
Mav 31, provides a mechamsm by which crtizend can appeal
o the rerevant authonnes if they believe their nghts have
been viokated. Ratticanon of the conventon enables continy-
ous monitonng of the companbility of Sloventan legislaton
with the protection of human sighes and basic freedoms.

The simmer ot 1994 was puncruat-
Ume ad by a series of elecoons that proe

duced no mercase in cormingy abour
the counery’s future. On June 26, in conjunceion wirh the firs
round 11t the presidential contest, elscnions wok place for the
local councils (rady) and their heads. Twowecks later, the set-
ond round n the presidennal rage saw the incurnbens, Leonid
Kravehuk, unexpecrediv. defeated by the former Prime

Mindseer Leomd Kuchma On fulv 24, chere was 2 durd round

of parliamencarveleenons tor the remaming 112 vacant seats,
hut only 20 depunes were declared elecred under the compli-
cated double majoricy provisions of the elecroral law. Further
rutiorfs and new clections for the balatiee of the parhamentary
swars were held on Aoguse 7 und others were seheduled for
somenme in November, The August elections filled 27 more
seats in Verkhovna Rada (Pa rliamimrJ Three depuries are
Communist Party meémbers, one is 4 member of the Peasane
Parey and the remaining 23 are independents. To date, a toral
ot 393 depunes have been elected of 450, The largest cluster of
seats belong o the Cammunist Parey (91), while the Peasane
Party has 21 seats and the Socialists 13, The remamng 216
deputies have no pare atfilianion. Bv the end of July, Ukraine
had an ex-prime nunster as is-new. president; another ex-
prime minister resurrected from the Sowier era as the new
prime mifister and a new parhamencary speaker—all of them
excommunists and all. in the absence of a new consururion.
ready to flex their museles in yeranother round of insatunon-
al power struggles, while smultaneously trving, or appearing




ro trv, 1o govern the countrvin the mudst of its multiple crises.

Diespite Premdene Kravehuk's ettorts ac postponement. it
was imallv decided on fune 2, by a parliamencary vowe of 201 to
(8, o go torward witn the scheduled presidennal eleenons
Adtogerher seven contenders stood tor the pressidency i che first
round of vorne, With 3 tumout of 68 percent, thev obtamed
the tellowing shares of the vore: Kravchuk, 37.7 percenu
Kuchma, 31.% Oleksaudr Moroz, Socialist Parey leader and
new Speaker of Parliamenc, 13 pereent Volodymyr Lanowyi,
cconomic reformer toreed from the depuey premiership m
1992 and the only candidate with even 2 hint of 2 modern polit-
ical campaigring style, 9.3 pereeny; Valerni Babyeh, a conserva
nve busmessman soll imbued wath Sovier patnonc values, 24
fvan Plvushch. the lackluster outgomg parhamentary speaker.
1.3 and Minister of Educanon Petro Talanchuk, 0.5 percenc. In
the second round. Kravehuk continued to posture as the detend-
er of Ukraine's nanonal harmony and independence and to
promuise 1 launch an ccontmic reform thae would be refativelv
paimiess, For his part. Kuchma emphaszed the incumbent's
fuiled ecanomic record and the need for clpser tes wirh Russia
tor remedy the siruanon. Opinion polls at the nme showed 3 link
berween the public’s support for, or epposimion o, indepen-
dence and market reforms and support for the vanous candi-
dates. [t was theretore commonly assumed that firse round veres
for Lanovwi would eo o Kravchok, while those tor Moroz
wonld go to Kuchma. which would have mven Kravchuk the
edge mn the second round. In fact. with a curnoucof 71.6 percent,
Ruchma arcracted 52.2 percent of the vores on July 10, for a
zain of 2006 poing, while Kravechuk's percentige advanced b
only 7.4 o toral of 45,1 percent. The presidendal election was
a rejecuion of Kravehuk, racher than an ideological realignment
in favor of Kuchma and his program.

There was a distinctly regional pattern ro the electoral
suppott of each of the two principals Kravehuk's in the wese.
Kuchma's in the mdustral east and souch. Indeed. Kravehuk
won 94.8 percent of the vote m Ternoptl province. #4.5 in
lvano-branbovsk and Y28 m Lviv Kuchma, on the other
fand, ook Crimea with 89.7 percent. Luhansk with 88 per-
cent and Dnipropetrovsk with 79 percene. This resule gave
tise to speculanon aboat an intractable spht wachin the coun-
try between its Ukratnian and Russtan components, and even
to talk of 2 Yugeslav scenario. Vet there were less sinister rea-
sons chan latene ethmc cantliet for the dutcame, Kravehuk
ohained the backing of the nationalist movement, Rukh,
which decided not to field 4 candidate of 1s own bur o sup-
port the incumbent a3 “the dewil we konow,” and Rukh's
strengei is concentrated m the western provinees and in Kiev,
The blatantly pro-Kravehuk. zovernmenccontrolled
Ukraiman television did not penemrare o the Russophone
reachies of the country, and there are simply more vorers in che
edst and the south than in the west.

In his first statements ateer bang elected president
Kuchma was cautious and compromusing. He played down
the need to reonient Ukraine’s economy roward a preater
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reliance on Russiz and sought o heal the easewest split. He
spoke of Ukraine as a bridge between Russta and the West, of
catablishing {mks in all directions—to Russma, the CIS and the
West—and of not wanung o resurrect the old Sovier Union.
He advocated mederate ceonomic [2IOTML 3 position sorme-
what 3t oads with his own background as the onesume dirce-
tor ot Ukrame's {and the world's) largest musile tacrory,
Fuchma also emphasized his commement to matntun the
country’s sovereigney, lus mrennon 1w serve all remons ot
Llkraine and his commirment o natonal consolidation. He
vromsed, however, to ininate legislaive changes that would
grant Russian the status of an official language while preserv-
ing Ukrainian 48 the state language. He also made plain his
view of the country as primanly and satrally a compenent of
Eurasia {not of Europe), as having a strategic role m the CIS,
and as needing to normahze 1ts relanons with Russia, prme-
pally in the economic field, Characterizing himself as 4 prag-
manst, Kuchma's stvle—earnest and dull—onrrases sharply
with Kravchuk's vacuous pomposiov,

The issue of consamrional reform; which had L dor
rmang hitherto, was touched upon by President Kuchma in his
scceprance address when he spoke of the necesary of reviving

the constitutional process. The October 1993 draft constirution

was sidelined when Parliament and the president Failed o
agree on a method for its adoption. It ratification was nor
included on the ballot. The dratt provided, however, tor a refa-
nvely weak president, no longer head of the executive branch,
as luthereo, but coexasting with a refatvely strong prime mmis-
ter and Parhament, This arrangement s at odds with
Kuchma's natural preference. now that he occupies the office.
for a strong executve preswdency. He also mennoned the desie-
abiliey of strengthening and making more effective the adimin-
|srranve branch of government. a difficult task now thac the
presidential representanives or preteers, insmruted by
Keavehuk, have been dismissed after the secent election of the
oesh counels and counol heads,

The 20 new depudies elected to Parliament on July 24 did
nor signiticandy alter parosan alignments in the assembly (sce
EECR. Ukrame Updare, Vol. 3, No. 2. Spring 1994), especial-
lv since 16 of them are not affiliacea wath anv parey. They
lroughe the total of oecupied places m the Verkhovna Rada o
354 of 430, Low voter turtiout. due to civic apathy, mvakidated
the runotts mn all 18 Kiev consnniencies. as well u8 in seven of
ten in Crimen (local bosses had urged a boveotr). Twelve more
Jepunies were elected in a further runott on July 31 all of them
self-deseribed independents excepr for a lone communise.

Earlier, on May 18, the commumisedominated Parliament
had elected as speaker, Socialist Parry leader Oleksandr
Moroz. who then managed to install his supporters, Agrarian
Party leader Oleksandr Tkachenko and Uniey faction merm-
ber Oleh Dyomun, as deputy speakers. Moroz has come out as
caregoricallv opposed to the privarizanon of land. a position
which will present a serious obstacle wo any economic reform
plan; He also. paradexically, believes i serengthened aes wich
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the new Russia. Already by the end of July, newspapers were
headlining the srowing duel berween Moroz and Kuchma.
Ruchma's parcy, the Interremonal Bloc tor Reforms; has 4
verv tuny, 114eac representation in Parliament. Hence,
Kuthrma will be torced to reckon with the dommant social-
stcommunist grouping. Owing to the relatve absence of a

presidendal parry, dnd che lack of any dear detintion of

pawers, the potential for contlice berween president and
Parliament 1s even greater than under Kravehuk. Indicative
of Parliament's antireform orientation was its passage on
July 29 of 4 resolution suspending the process of privatiza-
tion until Seprember 15,

Between president and Parliamen stands Prime Minister
Vitalis Masol: nominated by President Kravehuk and nppmved
by the Verkhowna Rada on june 16, Before the collapse of the
USSR, Masol had served as deputy head of the stare planning
commiteée of Ukraine tor seven vears unal 1979, when he was
appointed s head and concurrentdy deputy premier (from
June 1987 o Octaber 1990). when student proteses toreed his
resignanion, he served as chairman ot the Council of Misiisters,
Whether he was qualified to guide Ulraine'’s rransifion ro
democracy and the market wasa moor pomnt. In-his accepance

speech. Masol scated tis belief that the prime munister (not the

president, as in the present Constitution) should head the exee-
unve branch of governmenr, a posinion cermam to collide with
Kuchma's view o his own role. Masol has been renewing and
crafting s eabinet by sweeping out the deadwood of the
Kravchuk era and "refreshing” the munistries with more ot the
‘same from the old nomenklamura pool.

By mud-vear. the “crisis™ in relations berween Kiev and
Simfecopol, capieal of the autonomous territory of Crimea,

had been duwngrmcd 8 a mere “dtanon.” In whae was
miewed at the rime as the most serious q.h.ﬂ“l.‘l.‘li’;& o President
Kravehuk’s Juth:mw Crimea’s Presidens Yursi Meshkav,
hucked by the vaciferous Crumean Russian Sorierv, issucd sev-
eral decrees subsequentdy nullified by I\I‘:Whﬂk The dead-
lme tor the Crimean Pachament o withdraw 15 remstate-
ment of the- 1992 Crimean Consarunoen passed withour me-
dene, Other thredrs trom both sides failed o matenalize. Talks
letweesn the rwo sides continued. Meanwhile. Meshkov
began td lose support in his Parliamens (becoming embrailed
in the same sort of power struggle a5 had Kravehuk and
Yeltsin earlier) and popularity amoneg the public in Cramea,
snd was no longer able to effectively challenge Kiev. The
drama nicely exemplifies the political posturing characteristic
of Ukramian politics today.

The Cimean execurive-egislative dispute. triggered
by Meshkov's “importing” ¢abinet appointees from
Russia, came to a head on Seprember 7, when the depunes
reduced his powers 1o those of a ceremonual head of stare.
Far good measure, thev also upheld Sevastopol’s couneil
resolution of Auguit 23 giving arself Russian ciey status,
which had been rebuffed by Yelesin, In turn, Meshkov
'.uspﬂ:ldcd Parliament and locked the building, took over

“full power,” dissolved local councils and seized the rele-
vision center, He also set December 9 as the deadline for a
new constitution to be drafred and April 9, 1995, 15 the
dare tor a reterendum on ir. After President Kuochma's
urgmg of a “avilized soluton” and offer to mediate,
Meshkov lifred the blockade of Parliament, but the
depunies still refused to withdraw their law and he, the
suspension of the assembly.

Thise repores have been wrieen by the CSCEE'saffiliates and the staff of the EECR; Ania Budziak, Milas Calda, Valtech Cepl,
Mira Cerar. Venelin Ganev, Nida Gelazis. Andres Gibson, Bohdan Harasymuw, Kathleen lmholz, Andrei Kortunov, Daniel
Lipsic. Krenar Loloci. Christian Lucky, Alexander Lukashuk. George Lunga, Darina Malova, Lucian Miha, Elzbeita Morawska,
Agnes Monkase, Zoza Namaradee, Velo Perrai, Georg Peshtov, Andrze) Rzenlinski, Dwighe Semler, Tanva Smuth, Zsolr Zodl
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Disproportionaity and the danger of “constitufional dictatorshia”

speciai Reports

Elections, Coalitions and Constitutionalism in Hungary

Andrew Arato

ror ﬂ'ﬂ: 5cLﬂl'.llJ. tl.l'ﬂ’.‘f’ i baar VLErS l'ILlﬁE:LrV‘i 11w
svstem ot public law has provided a framewark for
democratic clections, the emergence of viable par-
llamentary parnes and the tormaton of a working
government, Bur the shortcomings of this svstem
have also been revealed by disturbingly skewed
electoral results, by the difficulties involved in form-
ing a coalitton (one that, by classical srandards, did
not have to be formed) and bv the constitutional
challenges now tacing the new government. These
pmhlems are all rooted in two features of the exist
ing insteunional arrangement: 4 1989 electoral law
rhat ensures disproportienality and. inhenited from
the oid regune, an exclusively parltamenrary proce-
dure tor amending the Consurunon. The wayv these
rwo rudes mteract turns oue to be especrally burden-
some tor the political svstem.

Hunganan electoral law nsurutes a “mixed”
wystemn. Qut of 386 depunes. 176 are chosen it two-
round (majority and then pluralicy), singledistrice
elections. while up to 152 sears are tilled in propor-
tional votes in 20 regional constitencies, and at
least 58 representanives are chosen from a narional
compensational lise. Parties can qualify for the
remonal and nanonal lists only if they obrain five
percent of the vote from all the regional lists raken
together. Thus 178 seats are distributed in individu-
al races as opposed to 210 awarded ro parnes accord-
ing to proportional representation and compensa-
tion, Theoreucally, therefore. the level ot dispropor-

sionaiiy produced by this svstem should lie about
midway between a pure PR and a first-past-the-post
or Westmmster svstem. But. as Arend Lijphart
noticed tor the 1990 elections, the svitem is actually
much closer to the Westminster end of the spec-
trum in its results, producing greater disproportion-
ality i 1990 than any Britsh elecnion berween
1974 and 1987, In 1990, the vicrorious Hunganan
Democratic Forum (HDF) gained 42.5 percent of
the parllamentarv seats on the basis of 24.7 percent
of the popular vote. This spring, the Hungaran
Socialise Parrv (HSP) received 54 percent of the
seats for 33 percent of the vote. Thus, wmparcﬂ 1o

1990, dispropornonality increased somewhat alone
with the swinner s share of the popuiar vore. All other
parnes. even the second place Alliance of Free
Democrats (AFD) received a lower percentage of
seats (18 percent) than of the popular vote (20 per-
cent). In anv case, vore-toseat disproportionalicy was
remarkably similar in 1990 and 1994, 4 20 percent
bonus going 1n each case to the strongest party.

The auchors of the electoral compromise at the
Round Table Talks assumed, however mistakenly,
that they were following the German system with
only minor modifications, Thus, such a high level of
disproportionality should have alreadv surprised
them in 1990. Ar thar tme, it was empting to
ascribe the lopsided resule to a bandwagon effect, to
the pull naturally exerted by the first-round leader
in the second round. And indeed, in 1990, the HDF
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led 1n manv tewer individual races after the first
round than iy the final vore: Bur in 1994 the HSP
actually lose its firseround lead in 13 or so races.
Thus. exaggerated disproportionalicy must have
inother catse.

The expressaim of dispropornonalicy. of course.
is to'enhance governability. Similarly, the threshold
(originallv four percent. but raised wfive percent in
1993) was set to avoid fragmentation and limit the
number of partes in Parhiament. And the rwo-
round individual races were designed to enable 2
relatively small number of parties to form a coali-
nion. Together with the constructive vote of nocon-
tidence. established through the HDFE-AFD agree-
ments ot 1990, the new electoral law aimed o pro-
vide for an easviroestablish and difficultto-replace
government. Such an arrangement, however,
reveals severe Liabilicies when the government suf-
fers a grear and lasting loss of support. as happened
in Hungary atter 1991,

The problem begins with the Hungarian elec-
toral system itself. Quite unlike what we can
observe in pure Westminster svstems, the list vote
or popular vote for parties is not only a statistical but
also a legally and politically significant fact. Itis offi-
cially published and 1s used to determine which par-
res enter Parhament. And while rhe firseround
popular vote represents almost a reterendum on the
parries, 1t 15 widely known thar its results are mas-
sively distorted by the operation of the electoral svs-
rem. Thus, the dav atter the elecuons. the losers
begin to plav up the difference berween the popular
vote and the parliamentary representation each
party receives, The winners too act as if they were
conscious of an Embnmssing gap. Thus, 1990,
while the HDF did not forge a Grand Coalinon
with the liberals, as would have been popular, they
did cobble together an “overly large” coalition
whose three members had jointly received 42 per-
cent of the popular vote, It also proceeded ro make 3
political pact with the AFD, the main opposiion
parry, to amend the Constitution. The 1994 win-
ners, having received only 33 percent of the popular
vote, acted in an analogous fashion. Before the sec-

ond round, the HSP firmly mmdicated that. even if

they received the absolute majority of seats, they

wwould seek a mathemancallv unnecessary coalition
swith the AFD. rogether with whom they evenmal-

lv recetved 53 percent ot the popular vore.

Notice that the HSE, represenune the lett of che
political spectrum, sought to establish an alliance
with a ditferent ideological-political bloc. the liber-
115, while the earlier HDF-led coalition had drawn
on only a single bloc, that of the conservanve or
nanonal Christian right-wing paroes, The incredi-
ble drop in popularity of the HDF a few months
after the 1990 elections may have been due o this
shorrsighted choice of narmwlv right-wing coali-
nion by a parcy that had won the elecrions by appeal-
ing to the center. The HSP was probably eager to
avoid repeating the HDF's fatal mistake.

Broademng the govermng coalinon, m 1994 as
in 1990, was not merely a polincai plov. The win-
ners of each election, whatever their words. dis-
closed through cheir actions that they were troubled
by a merely procedural leginmacy and the poten-
ially weak democratic basis of any government
buile upon the constitutionally minimum number
of parliamenrary vores, (I.do not mean to suggest
thar coalition building in each case was exclusively
driven by problems of democranic legiumanon or
that the legiimadon problems of the historically
tainted HSP are ennrely a marcer of the discrepancy
lhetween their percentage of popular vores and cheir
percentage of parliamentary seats.)

Complex constitutional politics

Be this as 1o may. the leginmacv problems associated
with disproportionalicy are greatly exacerbated
when consutunonal politics 15 mvolved. The
HMungarian amending formula allows two-chirds of
Parliament to revise the Constrution, In 1990, the
overly large but ideologically narrow coalition buile
by the HDF controlled only 60 percent of the seats.
In light of the large number of non-<onstirutional
laws thar, according to the amended Constirution of
1989, had to be passed by two-thirds of those pre-
sent and vouang, the nanonal Christian coalition
was too small. Additional partners were constantly
needed. either to adopt such laws or to change their
constitutionally anchored two-thirds status, This
was the main reason why the HDF entered into a
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political pace wirh the AFD, allowing Arpad Goncz
to become president of the republic. Their agree-
ment led to a second major round of consurunional
revisions, 1T hus. along with the partes of the Rouna

Table Talks of 1989. the HDF-AFD negonarors of

April 1989 should be seen as the tue tramers of the
present Hunganan Constirution. But it should be
noted that these two partes, which studiously
avorded consulring their own political or ideclogical
allies betore striking their deal. rogecher. recerved
only 46 percent of the popular vore. This 46 per-
cent, however, gave them the necessarv rwo-thirds
parliamentary majority needed for amending the
Consutution. They used this formally unimpeach-
able power to change the character of the regime
dramaucally from 2 parliamentary and largely con-
sensus-tvpe democracy to a Kanzlerdemokrae of the
German variety, with important majoritanian ¢le-
ments. Not unexpecredly, though the validiry of 11s
consequences could not be legally contested, the
pact was never recognized as fully legiumate by the
other parliamentary parnes. Indeed. the right wing
ot the HDF. to which the bulk of the parry faithful
adhered, viewed the pacr as the original sin of the
Antall government, and worked ceaselessly (and in
part successfullv) to whittle away the concessions
which their party had made to the AFD, This state
of atfairs contribured ro rhe softness of the
Hungartan consutudonal settlement. which was
also exacerbated by the (unavoidable) activism of
the Hungaran Consutunonal Courr. Thus, on the
eve of the 1994 elections, virtually all parties recog-
nized the need to frame 3 new consttution.

Into this constirutional setting, the results of the
tirst 1994 ¢lecroral round crashed like a bombshell.
Learning trom their own experience. the right-
wing parties now taced the following difficulr sitna-
tion. The soctalists, whom they feared and againse
whom government-run television had conducted a
scorchingly neganve campaign, were on the verge
of attaining an absolute parliamentary majorirv.
But 1t thev tailed to gain more than 50 percent of
the seats, dmv wotld be forced into a coalition with
the AFD. gaumung, in this wav, the two-thirds major-
ity needed to modify the Constirution and to pass or
alter imporrant two-thirds laws, such as the media
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law. electoral law and law on local governments,
The HSP led in mose individual races bue, in che
bulk of these, the AFD proved a stromg runner-up
md was now urging veters trom orher parues o
help averrt a socalist landslide. To the strategists and
the publicists of the rigne, all che way from Istvan
Csurka 1o those on the margins ot the lhberal
Alliance of Young Democrats (AYD. officially an
clecroral ally of the AFD), the greatest danger ar this
point appcnrcd to be not an ordinary parliamentary
majority for the socialists, but rather a two-thirds
majority for the HSP and the AFD together, Onlya
crushing defeat tor the AFD, thev reasoned, could
derail a socialist-liberal coalidon. Thus. the main
enemy on which the right began to concentrate 1ts
fire was the liberal center and not the left. In the
lour ot their own electoral debacle, more and more
ot the top right-wing politicians apparencly hoped
for a purely socialist government and even recom-
mended vorng socialist wherever a right-wing can-
didate was weak.

The hope of at least some conservative torces
was for 2 weak, one-party socialist government with
a built-in legitimacy deficit. But they appealed pub-
licly and not altogether hypocnneally to a diffuse
fear of “consttutional dictatorship,” implyving that
an HSP-AFD coalition controlling two-thirds of the
seats would govern as it pleased., modify the
Consttunon by fiat, and even use irs consttunonal-
lv authorized powers to abrogate democrane forms
ind establish some kind of quasi-authoritanian rule.

in the end. both an absolute parliamentary
majority for the socialists (feared by AFD) and the
formation of a coalition with support trom over
rwo-thirds of the deputies (feared bv the right)
came to pass, The HSP faced the choice of forming
+ government that was either roo weak or roo
strong. Not surprisingly they chose the latter. The
AFD leaders, on the other hand, were not pre-
pared to disappoint overwhelming public ¢xpecta-
tions of a4 coalition repeatedly regisrered in various
opion polls. and expressed also by its own vorters
and the liberal mntelligentsia. Neither party was
willing to assume responsibility for the failure ro
forge a coalition, and thus one had to offer and the
other had to accept negonanons, And when the
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negomanons had begun, they were tated 1o succeed
for the same reasons.

‘The supercoaiition as a “constitutional dictator”

The mose delicate 1ssue facing the negonators was
rhat 2 parhamentary coalition controlling 72 per-
cent of the sears would thereby auromarically pos-
sess constituent powers. The AFD. in aadition, had
its own spectal pmbicms [n an ordinary coalition,
when no partrier alone has the powet to govern and
when each partmer's willing participation is neces:
sary to procure the necessary votes, the chreat ro
withdraw is usually sutficient o secure the inrerests
of each parrv. Given the HSP's absolure TAIOTITY,
however. the AFD could not be protecred in chis
-onventional wav, To deal wich this problem. the
{“aders and experts of the AFD devised. and the
HSP accepted, a complicated mult-davered system
ot guarantees. including a consensus requirement
not only on all major governmenral decisions and
appointments, but also on legisladon. In addivion.
the ministers and legislative proposals of each parey
are now sheltered from parliamentary arracks
(interpellations. untriendly amendments) by dis-
gruntled factions and individuals from the other
party, Tliese arrangements, however. while pub-
lished in detail, have a merely political status and
sre levallv unenforceable, involving volunrary self-
limitation on the part of the two coalition: patries,
Bue vinlations would no doubt be politcally costly,
To avoud suchan outcome, the two parnes have set
ap a Coordinanng Council of the Coalition, witha
srrong consensus requirement (each parrv has one
voee), dealing with all disputed questions rouching
on coalition arrangements.

If it works well. this system of guarancees could
toster cooperanon and produce effective two-party
government. But it could also yvield a parhamentary
super-facnion. a gigantic political machine reducing
all opposition to insigniticance. It is unclear what
would remain of parliamentarianism in such a ser-
ting, where all major discussions would oceur with-
in the ruling parliamentary factions or in the vary-
ous torums (governmental council. coalitional
council, combined meeting of the tactions) where
the rwo parties alone are represented. Indeed. this

was one ot the possipilities that nght-wing publicists
had in mind when triey warned against the danger
ot “consturunonal d]::mmrshlp To deal with chis
aot wholly implausible fear, the tramers of the coali-
flon agreement proposed a significant bolstering of
the opposiction. Iustead of allocanng parliamentarv
committees in proporuon to the number of seats
hield by each partv. the coaliion partners. even
hefore tinalizing their own agreement, undertook
negotiations with the remaining four parhamen-
rary parties abour committee representation. The
result, which awarded the opposition over one-third
of the seats on six impor@nt commurtees aud panty, or
1ear panty, in fwo orners, was then incorporated into
the coalition agreement. That agreement. and the
sovernmental program based on it. 4lso indicated the
coalinon's mrennon o seek & broader consensus on
somie particularly, conrentious tundamenral Jeasia-
tion. in paracular the media law.

Ordinary politicil problems associated with a
deliberately enteebled opposition are heightened in
rhe consttution-making process. Theoretically, the
new socialist-liberal coalition couid unilaterally act
under the inherited amending formula to change
the Constitution along with the electoral law (a
rwo-thirds law). Bv so doing. in theory ar least. 1t
could permanently undermine the political chances
of todav’s already weak opposinon. This is the sec-
ond meaning of Tonstrutional dictatorship.” one
that should nor be. and has not been, lightly dis-
russed. Bur. e Consnrurion cannot be simply
left as it is. Both the electoral law and the
Construrion’s amending tormula, for insmance,
present dangers to parliamentarianism and con-
sticutional stability. And these are the rules
whose unilateral alreranion 15 likely to raise the
greatest anxieties on the part ot the opposition,
Together. they can expose all future election win-
ners to the charge (and perhaps the rempration)
of “constitutional dictatorship.” Thus, one of
these rules. at the very least, and probably both,
should be changed if they are to meet the require-
ments of constitutionalism.

In addition. the procedures for amending the
Constrution must be changed in order to bring the
period of rransition to a legal close. Even Laszlo
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Solvom. the president ot the Consnurunonal Court.
wno strongly favors retaining the 1989-1990 consti-
runional document and developmg it further main-
v through judicial review, recognizes the need to
create 3 new procedure for constitutional amend-
ment 1 order ro impede ceaseless parliamentary
rinkermg with the Constitution. What he may see
less clearly is that one sitting Parliament lacks the
democratie legiimacy necessary to stop tuture par-
liaments from constitutional polines merely
through some tnkering of 1ts own. The constru-
tion-making process, in other words. must be
opened up democrancally so thae it can be closed
politicallv.  Any lasting closure will require an
extraordinary process of constitution making,
mvoiving the public at laree, not merely the pariia-
mentarv dt‘puncs of the moment.

Admirtedlv, the new socialistliberal coalition 15
not n a paracularly favorable position for initanng
a new and relatively definitive phase ot consttution
making. Firse of all, despite its 72 percent of the
seats, its elecroral base of 52 percent remains too
narrow tor it to establish, on its own, anything bura
winner's construnon. Analyzing the Polish case.
Wiktor Osiatvnski correctly points out that, whilea
vote-to-seat translanon tormula chat magnifies the
strength of the winnng parties is jusafied when it
enhances governabilitv, the disproportionate assem-
blv it produces 15 wholly ilksuited ro the needs of
constitution making. A constitution oughr not to be
{or appear to be) the producr and tool of a single
government. [t should be. as Osiacynski argues,
acceptable to all leading political forces (see EECR,
Special Report, Vol.3, No.2, Spring [994),

Neither the FISP nor the AFD. moreover, is
well-situared tor SpONSUTNE 4 pew consuunon.
The legal forerunner of the HSP, for insrance, uni-
laterallv imposed a pseudo-consrirution on the
country, and the current socialists are palpably ner-
vous about this histonical precedent. They cerminly
want to avoid all appearance ot sponsoring, and
espectally forcing through, ver another change ot
system. But the AFD, too, washes to avoid any such
appearance. Late berween the two electoral rounds.
the AFD leaders finally came up with a plausible
answer to the charge of an incipient constitutional
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dictatorship. Theyv publicly mainmined thar. as one
ot the main architects of the new legal order, they
chould surelv be seen as guardians of its essential
sructures.  Umnrentionally, this  seeminegly
nnocuous claim made it awkward for them to
call vigorousiv for a wholly new consurunon atter
rhe elections,

Even betore the May vore. most parties agreed
that the Consticution must be at the very least
revised in order to deal with a whole range of prob-
lems. The changes discussed most frequently
included a clarification of the role of the president. a
slight reduction m the powers of the Constitutional
Court and a redefinition of the authority of the pub-
lic prosecuror. Finallw, if the Consnrunional Coure
wais to continue building a strong tradition of con-
sututionalism, the democratic legitimacy ot the
constitutional document as a whole had to be
shored up to avoid a recurrent contlict berween
democracy and constitutionalism. The socialist-
liberal coaliion, obviously enough, cannot run
awav from institucional defects merelv because 1t
now has the power to correct them all alone.
[ndeed. an imporrant justification for building the
coalition in the firse place was thar it would have
the opportunity to bring the period ot consutu-
tional transition to a close by hammering our a
coherent set of basic laws (4 constitution, a media
law, an electoral law) thar would establish more
securely the liberal and democratic character of
rhe new svsrem.

A fair and durable approach

This opporturity must be exploited wisely if irs
cesults are to be legitimare and stable. From the
coaliion agreement and the slightly different
governmental program. one can extrapolare the
following important points perraining to the
future of constirutional polinics in Hungary:

L. The parnies of the coalition intend w create a new
constitution. but also to preserve the mam features
of the existing public law system.

2. A 27-member parliamentarv commuctee will be
formed to draft the new document, working under
the mimster of justce: the HSP will have ten (less
than 50 percent), the AFD five, and the opposition
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partes ten (more than 33 percent) of the sears,

3. The new constitution will be submiteed to popu-
lar ranification ot by the second half of 1995,

4, A wulc—ranmng prmcsﬁmml and public discus-
sion will eake place.

3. Several areds for new consttutional regulation
mclude () a consttutional guarantee of judicial
independence by a Nanonal Judiciary Council to
exercise the present prerogatives of the Ministry of
Justice with respect to the courest (b) the redefini-
rion of the office ot the public prosecutor; and (¢) a
retorm of the seructure of local government.

6 The functions of the Constitutional Courr will be
shightly errmmed, bur onlyv 1n accord with 1ts own
expressed desires.

7. A new consnmnonal amending rormula will be
pmpuscd requiring d second parliamentary session
to ranty amendments made by the previous one.

8. Finally, ouside the Constitution strictly con-
ceived, a new electoral law will be proposed. abol-
ishing the second electoral round, keeping a mixed
system bur taking the principle of proportionality
HITO dccount,

These varioys proposals. I believe, can be inrer-
preted in light of a sevot higher principles that, in
turn, ¢an serve ro orient the ¢oalition when deal-
g with the unexpected but unavoidable difficul-
ties of constirution making. It may be worthwhile,
cheretore. to articulate these principles as succinct-
lv as possible:

The principle of consensuy: alchoueh the socialist-
liberal coalition could make a consutution alone,
it has decided to include as many of the opposition
parues in the process as possible. It is therefore
willing to expose wselt to the nisk that some par-
ries might use the process to denounce the coali-
rion and repeat their charge of creeping dicraror-
ship, even though it cannot make the whole pro-
cess hostage 1o the politics of one or two opposi-
rion parties,

The principle of demoeracy: while the socialise-lib-
eral coalition Is nor going ro hand over the constitu-
rionsmaking process to i specially elected constitu-
ttonal assembly, neither will the decision concern-
ing the Constirution be restricred to the parliament
it will regulate. The coalition will thus submir, in

|

line with rhe requirement of the law on referenda
1989, XVIL par 7|. the redrafted Consntunon w©
chie risks of 4 popular reterendum.

The prinaple of publicity: while the socialiseliber-
1l coalition nas the power and technical expertise w
snact a new consatucion rather quickly. it has com-
mreed selt to establishing a tme frame thar wail
allow tor relevant publicarions, experr conferences
and public discussions.

The priveiple of the ved of ignorance; i vrder 1o
avoid making the Constitution hostage to normal
politics, the Consarution will be submitred to popu-
lar ratification well betore the nexe elections, Thus.
the whole process has to contorm to an orderly and
rimely schedule, Its conclusion must take place nei-
sher too early nor foo late.

The prineipie of continuiry: Gradualism and conti-
awv, having characterized the ennire process of
change in Hungary, must now be upheld on both
procedural and substantive levels, The existing
amending tormula muse be used one more tme to
establish new procedures for making the new
Constirution: As regards substance. the new
Constirution makers, if they are o ramn the support
ot at least one opposition partv tor the new docu-
ment, would do well to preserve. so far as possible,
the content and even the structure of the inherited
Constitution, This should be possible because,
while there 8 cerrainly o need for a new con-
inruent process. the document self requures seri-
s redrafuing only at certain points stressed i the
current professionil consensus.

A new Hungarian consutution s likely to be
dratted and passed within che nexr vear. But wher-
ever significant departures from existng arrange
ments seem warranted, the socialist-liberal coalition
should strive to secure maximum CoNSENSUS across
the political specerum. This is certainly teasible. tor
example, when it comes to & partial reducrion of the
poweérs of the Construtonal Courr, which will
probably oceur according ro principles outlined by
the Court ieself. Bur where consensus is not possible
and yet change is still highly desirable. the parties of
the new ruling coaliion would do well to adhere o
the principles they defended while in opposition,
when they were understandably more sensidve to
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the needs of consticutionalism than they are roday
as members of a rather overwhelming parliamen-
rary majorcy.

Only if these general principles, which [ have dis-
nlled from the government's own public statements,
are more or less followed will a general agreement be
possible regarding the fundamental point: the closing
of the constituent process through establishing a new
amending procedure that will make furure constitu-
nonal politics more democratic and yer constirunion-
al change more difficult. The worst possible outcome

would be 4 substantially new constirution, imposed
unilaterally by the socalist-iberal coalivion and delib-
erately designed to be almost impossible to change, It
seems more likely, however, thac the new govern-
ment will tmplnv the proven method of negotiation
among diverse torces rather than succumbing to the
old Buropean temptation of claiming unlimited con-
SHCUENt POWETS.

Andrew Arato is Professor of Sociology at the New School
for Soctal Research.
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The End of Decommunization
Stephen Holmes

On September 9. secret police Colonel Adam
Pietruszka, jailed in 1985 for his involvemenc in the
murder of Father Jerzy Popieluszko, was released
from prison tor good behavior. Far from being atyp-
ical, his parole emblemizes an unexpected but
increasingly obvious tendency, visible throughout
the postcommunist world, ta close the books on the
crimes of the past. A burning issue just two vears
ago, decommunization has now almost everywhere
gurtered to a quiet end. Far from being roasted on a
spit, former commuinists have been elected to gov-
ern, ousting fiercely anticommunist cabinets, in
Poland, Hungary, and Lithuania. Even in the Czech
Republic, 2 partial councerexample, documenred
misbehavior has seriously atfecred the careers of a
few hundred people at most; the less than compre-
hensive nature of job dismissals in the homeland of
lustration is nicely illustrated by General Jiri
Nekvasil, the cutrent Chief of Statf of the Czech
Armed Forces, who was:a prominent figure i cthe
pre-1989 esmblishment and may even have been
linked to Soviet military intelligence.

In Bulgaria, the doddering Todor Zhivkov was
sentenced to seven years for embezzlement, bur he
never served a day for reasons ot health; wihile
Georgy Atanassov, the one member of the tormer
elire to be incarcerated. was pardoned lastmonth. In
late December 1993, the last two Romanian com-
munist officials imprisoned for involvement in the
December 1989 massacres were also released. A
handful of embarrassing show trials have taken
place in Tirana but even there, where retribution is
traditionally considered sweeter than honey, "strik-
ingly, Albanians are not mrerested in taking revenge

Expiaining the downiall ol historical justice

on those responsible for the previous era” (Financial
Times, 12 September 1994, p, 3). The Russian coup
plotters of 1991 got out of jail, even before the
ammnesty, and even ran tor seas in the Duma. And
50 on, The only real exception to this trend is the
tormer East Germany, where tens of thousands of
petty informers have been fired from cheir jobs as
school teachers and so on. an excepnion which sup-
ports the hypothesis that decommunization is nota
process which a sovereign nation willingly intlicts
upon itself, (Something similar could be said of
denazification.)

Importane differences are visible among the
countries of the region, needless to sav. But in most of
them, the anncommumst impulse has petered out. A
few party bosses have been rusncated and one or two

criminal trials have taken place, but the dreaded

witch hunts have completely failed to matenialize.
Many presumnably guilty people walk free and some
even accede to power. Since the nift between ano-
commumists and ant-anticommunists has been a
major factor in postcommunist political life, this
development represents a major political and psy-
chological event. It also cries out for an explanation.
Two ot three years ago, impressive internation-
al conferences were mounted on the moral and
legal problems associated with d:squ.;hﬁcnm}n from
oHfice, police dossiers. “truth commissions,” and
screening laws. How were former leaders and for-
mer collaborators to be handled? Could not a harsh
criminal approach be replaced by milder non<rimi-
nal procedures? Worried liberals from the West,
McCarchyism in mind, discoursed earnestly on the
folly of score-sertling and the wisdom of amnesties
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and active torgettlness. Local moderates urgea
compatriots to “draw a thick line,” to quit rummag-
ing around in the past. and ro rake up more creanve
and less prosecutonal rasks, The areuments agaunst
revisiting past villainies seerned powertul. The most
pressing need in these societies was soctal reconcilia-
rion, not collective self-laceranon, Atrer all, how can
a rule-ot-law svstem be founded on the basis of vic-
tor's justice, applied to an arbitrary subser of the
gnilty, using evidence gathered by the commumse
secret pohice? The dossiers of the security services
were unreliable and ditficult to crosscheck. the
degree ot collaboration of named individuals was
exaggerated bv boasting agents, and the files men-
rioned onlv the little fish, not the parrv bosses.
But most imporrantly, all of these societies had a
dsfficult future to build. and should not consume
themselves in a turile and debilitanng arcempr to
expiate the past.

While these arguments against decommunrza-
ron sounded convineing, the case for decommu-
nization was also strong. Only the vicnms had a
right to torgive the wrongdoers. In the past, cap-
rured Gestapo files were regularly used to inerimi-
nate Nazi collaborators. Communism had svstem-
atically destroved historical memorv, and soa post-
communist soctety had 1o remember 1n order to
heal itself. The only wav ro begin a ruleof-law svs-
TEIT WS [0 bnmz E,mlw parries to account. Besiaes. a
shake up of personnel was the fastest wav o re-ori-
ent the reqime toward Western values. Only the
roreurers and those who gave and followed shoorto-
kill orders should be impnsoned. but high party
otfictals and collaborarors with the secunity appara-
tus should be banned from important public attice.
at least tor a nme.

This controversy once seemed terribly impor-
rant o pcnplc ma gmd position to judge. But even

though it is still discussed desultorily in the East
European press, and some laws are now on the
books (see EECR, Hungary Update: Vol. 3, No. 2,
Spring 1994), the whole issue has now died down.
Not onlv have tormer elites, stll wielding consider-
able intluence. worked to srtle the decommuniza-
tion process. But the public appetite for purges has
proved vanishingly small. As a result, no heroc
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ctfore to draw a “thick line™ has been required. A
‘ew criminal prosecutions. as opposed to svmbolic
purifications on the basis of collective zmle, have
raken place. {One example Is the current wrial ot
(General Czeslaw Kiszezak. tormer minister of the
imtertor, charged with ordering or permutnng rhe
shooring of the sinking miners at the Wujek Coul
Mine in December 1981) Bur popuiar clamoring
for revenge 1s nowhere to be heard. Thus, lirtle elec-
roral protic has been reaped by pohticians playing
the anocommunist card. For instance, Prime
Minister Jan Olszewski's 1992 attempr to use secrer
police dossiers against Lech Walesa was a spectacu-
lar failure.

On the tace of it. the lack of anacommunist ani-
mus s difficult to understand. The oppormnists and
stooges of the old regime turned a prone {somenmes
handsome. somenmes paltry) otf popular sutfering,
The party elite lived well by squeezing the people.
They occupied relanvelv nice aparmments, tor
example, while most people were erammed togeth-
er in uncomtortable conditions. and so forth. Some
shrewd commentators, such as the Czech writer Jan
Urban, once explained that the pervasive culpabili-
rv of most people under the old regime would
inevitably xpark a search tor dirtv peopie to blame.
By quarantining a few. the majority ot citzens
would metaphorically cleanse themselves, It sound-
ed logical. but it it happened to 4 limited extent in
the Czecn Republic. it occurred virrually nowhere
clse. Why notz Whv have voters been sweeping tor-
mer communists into office, rather than shunmng
and pureging them? Why no inquisition in Eastern
Europe?

This is a rvpical example. it seems to me, of a
question mal pesée (based perhaps on an unjusttied
expectation of irrational patterns of mass behavior
in the postcommunist world). In tact. chere are very
good reasons why, contrary to most Western expec-
tations, militant decommunization has failed 10
iaterialize. For one thing, these are socienies largely
bereft of zeal. Historical justice rurns our to be a
haghly specialized concern, holding little interest for
either those who look forward or those who look
back. The former are devoted 1o making the most of
the possibilities thev have, while the latter. far from
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wishing ro right past wrongs, téelan unprecedented
and only partiv understond "nostaigia for stagna-
fion” 1 4 sense that life was, ves duller. bur sull
“cpzier” and meore secure under the old remme. But
the public disincerese i purges does not necessaniy
represent i ﬂlqht 1nto Ecldﬂn-age delusions or a
rurning awav rrom realiev. Arguably, ac least, ques-
cence and inacron i this domain is ranional, even
commonsensical. or ar least pertectly natural. We
can hardly claim cerminty ar this earlv stage. But
hete are six pertectly respectable considerations that
may have helped mute the politics of antcommu-
nist résentment.
L. People are rnightly of twominds abour the moral
question, Collective euile is an incoherent wdea and
retroactive pumshment is wrong. It is impossible to
undo tragedy by legal means, How will svmbolicai
lv stomping on a iew pPerpetrators compensate the
victims or make them whole? After 45 yearsof state
socialism, moreover, many tamilies had ar least one
member involved insome compromising actviry. [t
would be unbelievably perverse, theretore, for most
people to unload all guile on seme diserete and insu-
lar *other.” Contrary to the frranional logic of scape-
goaung, a sociallv ditfuse sense of complicity with
the former svstem makes it almost inpossible to gal-
vanize citizens to “root out the reds.”
2. The urgency of current problems pushes concern

tor temporally remore crimes oft the tront pages of

the popular press. Ordmary cinzens understandably
c¢are more about personal secunity and dav-today sur-
vival, ightng the maria and fixing the economy, than
about historical justee. They have also lost patence
with clumsy arremprs, by politically bankrupr parties,
to distract popular attennion from pracucal problems
with hollow promises of moral purity.

3. People understand that decommunization 1s bas
cally an eliee power game. Maost Hungarians knew
what was really at stake. for nstance, when Joszet

Antall aceused Istvan Csurka and Joszet Torgyan ot

having been informers, Lustration was a stick with
which one group ot would-be leaders was arrempung
to beat another. Popular skepticism about the poli-
azation of moralicy, moreover, may be a sign not of
amnesia but et indelible memory, After all, when the
communists seized power atter WWIL they cynical-

lv used the chiarge ot collabaration with the Germans
ro discredit and deport NONCOMMIUNISTS, CVER EXCONE-
g upponents after trumping up take charges, (The
case of Nikola Petkov in Bulgaria 15 just one example
imong many,) Such racncs 4o not necessarily go over
well when used 2 second rime.
4, The older generatnon also knows. tromy birter
experience, what it takes to dislodge an entrenched
social elire trom its privileged perch. Only a terror-
ist state or perhaps a war could make 4 wbula rasa
and exterminate the last germ of communism m
these systems. And many people not only share a
SETONE AVETSIOn T replicating the political stvle of
the Stalin regime, with its paranoid purges of revi-
sionises, deviationists and the enemy wichin, bue
ilso feel a stronger desire tor normaley than for
rerributve justice: “This'is not what is done in for-
mal countmes and we are not gomng 1o do it here,”
5. Those whe exercised no imporeang functions
nnder the old regime believe, with some justfica-
rion, that cheir country's maniseries, bureaucracies,
and factories desperately need the skills, conracrs,
and self-contidence of the old-remme elite and their
¢ducationally privileged children. Very few indi-
viduals with impeccably clean pasts or pedigreesare
dvailable to fill leading po‘smom i the politv and
cconomy. Moreover. seeing old elites (however
despised) cling onto posiuons of pohucal and eco-
somi¢ intluence may actually provide psychologr
val reassurance ro those who are disonented by the
Jevastating discontinuines in their lives.
6, Morallv, the most disturbing lesson of the tran-
sitton hias been chis: the way “justice” is defined
depends wholly on who holds etfective politeal
power, Why has private property. considered
“injust” under the communists. suddenly
become “just” under the new regime? The sim-
plest and most obvious answer 1s that power has
changed hands. Along the same lines, the current
allocarion of property rights in Bohemua, as
everyone knows, is ar léast partly a product of
brute force and ethnic cleansing, not of the vol-
untary transfer of legal dtle, Raison d'état. nos

justice, explains the Czech refusal to restitute the

stolen properry of the Sudeten-Germans and
their descendants. Such an uninspiring moral
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have been regaming intluence and power. In what
tollows. [ will stick to Poland in the hope that read-
ers will be able to see to whar degree the Polish expe-
rience tirs other countries in the region.

In Poland. timing cast the darkest shadow over
decommunization. It proved very difficule ro begin
the decommunization process in the fall of 1989,
with a coalition government headed by Solidarity's
Tadeusz Mazowiecki and featuring communist
generals Czeslaw Kiszezak as minister of interior
and Florian Siwicki as munister of defense (both
under the tutelage of then President Wojciech
Jaruzelski). A peaceful transition presupposed the
drawing of a “thick line," as announced by Tadeusz
Mazowiecki when forming this cabinet in
September 1989. On the other hand, it a social
desire tor rerributive jusace or, more precisely, for
the restoration of moral standards ever exisred. it
was dunng this earlv phase, preciselv when oppor-
runities for acnng on such a desire were serictly lim-
ied. An even better opportunity occurred a few
months later, in January 1990, when the Polish
United Workers Party (PUWP) dissolved itself. By
then however. the Mazowiecki government was
much oo preoccupied with the economic big bang
to risk an internal contlict which might have under-
mined the country’s shaky consensus on pro<capi-
ralist reforms. As 2 matter of fact, no serious Polish
pnlil:itian demanded decommunizanon before the

dailv hardships of reforms began to undermine the
legitimacy of the new leadership. Onlv then did the
impulse for retribution appear.

Revolutions have often led. for understandable
reasons, 1o political retriburion, summary trials and
collective responsibility. Second-generation leaders.
in particular. have used arguments from justice in
their push for power. The same happened in post-
1989 Poland, where the first-generanon Solidarity
government drew a “thick line” that granted pracu-
cal immunity to former communists. Scon, they
also decided ro resist the accession to power of other
Solidarity activists, who happened not to belong to the
internal circle of the fisst group. This shortsighted pol-
icy of exclusion backfired. Those left out gathered first
around Lech Walesa, during the presidennal elecuon
of 1990. When he too frustrated their expectations,

they ininated an aggressive decommunizanon policy
with the tamous resolunion of Parliament and the ran-
dom list of collaborators released by Antom
Macierewicz, then nunister of internal atfairs. (For
derails, see EECR. "Agent Walesa,” Vol. 1 No. 2,
Summer [992.)

Thus, hunger for pawer was the principal motive
of the radical decommumizers. A second factor had to
do with differences in personal expenence berween
the decommunizers, on the one hand, and, on the
other hand, Jacek Kuron, Adam Michnik, Bromslaw
Geremek, Henrvk Wujec, and other leaders of the
group which plaved 4 dominant role in the
Solidarity caucus in Parliament and in the govern-
ment formed in 1989. A significant number of the
latter had had, in their youth. a short cp1mde ot
parey mcmhershm tﬂllﬂwl:d bva 10n'|:'.‘€r experience
of socalled “revisionism.” Throughout the 1970s,
thev espoused the principles of the “rrue socialism,”
"democratic socialism” or “socialistn with a human
face." rrying to combine central planning and parry
leadership with parliamentary democracy and
human rights, Although Mazowiecki himself had
never flirted with Marxism, he had had two expen-
¢nees of cooperation with the communises, He was
a young activist in the PAX Catholic movement
which tuned out to be an attempe to subordinate the
Polish Church to Soviet interests. Later. in the
1960s, lie was a member of the Sejm selected from
the list of an independent Catholic group Znak
which. in the eves of the more radical opposinion.
provided legitimacy to the puppet Parliament. In
short, for many members of the firsegeneratnon
power elite atter 1989, decommunization would
have been a painful and fearsome experiment in
soul searching,

Most of the decommunizers. by contrast, were
never tellow travelers of the communists. Thev ner-
ther endorsed socialism nor tried to reform it
Although Antoni Macierewicz had begun his under-
ground activity asa leftist follower of Che Guevara, he
soon combined this radicalism wath ideas drawn from
Poland’s precommunist nanonalist radinon. His col-
leagues were not only skeptical toward revisionism,
but have always meated sodialism as an alien force
imposed on Poland from abroad and one that must
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them ou the novguilty side, As Tony jude pue i,
"It is nor tor any real or imagined crimes that peo-
ple teet a sort of shame at having lived in and
inder communisms, it is tor their daily lies and
intimite tiny compromises.” (Tonv jude. “The
Past 15 Another Country: Myth and Memory in
Postwar Europe.” Daedains. Fall 1992, p.102.)
Contidanes and secret police agents were use-
tul in chis regard. Thev could help draw che line.
A small npumber of people could be declared
guidty, while all the rest could feel vindicared in
their moral sanding. Bur Olszewski and
Macierewicz went overboard. They located on
the guilty side everyone who had ever talked
with secret police. And who didn'e? They tred to
impose the standards of the underground us
moral rules ot conduct tor the entire sociery,
Anvone short of this was blameworthy, This
righteous approach could not work, tor one can-
not expect that an entire nation will accepe its
own moral degradation. In short. il people who
lived normal lives, who were neither villains nor
heroes. were threatened by the specter of an over-
ly radical process of lustration and decommu-
nization. When thev saw Walesa, the speaker of
the Seim, and a number of other uncontested
leaders on the list of agents, most people turned
their héads the ocher way and left the 1ssue to the
polincians, Subsequently, Parliamenr was not
only unable 1o agree on the decommunizaton
law (juse as 1t was unable to agree on-any other
major political law), it became ever less interest
ed in doing so. During the tall 1993 parhiamen-
tary campaign, the issue of decommunization
played a negligible role
Probably no more than odefifth of the
important political leaders i the 1991-1993
Parhiament favored decommunization. They
could count, ar best, on the passive support of
close to halt of the population. which agreed, at
nne time or another, on the usefulness of lusoanng
secrer agents, None of these leaders changed their
mmds, They smply lost power, mtuence and public
visibility, Here I disagree with Holmes's claim chat “the
urgency of current problems pushes past crimes off the
front pages of the popular press” Trials and debates in

partiaTenary commissions on lustranon laws are well
uovered iny the Polish press, alchough they may cease to
artract much amenuon from foreign correspondents.

Bu, arter their electoral falure, the decommunizers

rhemseives are out of Parliament and our of sighe. No
ane cares much anvmore about whar they have o say
and verv tew people think thae decommunization is
possible now or inthe near future.

None of the tollowers of the decommunizers
voted tor the post-Communist parnies in the 1993
parlizmentary elections. The supporters of the
Union of the Democranc Letr (UDL) were agamnse
lustradion all along. The quesnon that remains is
how they won and why the others lost. But to
understand recommunization many other factors,
tmore important than the failure of decommuniza-
fion. have to be taken o account.

Some tormer communists tever left their posi-
rions i state admunistranon. The new Solidarrry elice
was rather limited and, as noted. its leaders displayed
some degree of distrust toward new names, coming
from outside their own social circle, At the same
rime, oid state otticials, who lost their communist
promoters, mrned out o be exremely loval roward
their new masters. Every day: it become more difti
cule to fire them, especially since the tirst Solidariey
alite espoused the moral character of revoluton.
Besides. afrer-a week or two, new ministers and direc-
rors did not deal any longer with anonymous com-
mumsts bur with real human beings who usually had
wrves and children to support.

Ironically, the postCommumst coalidon,
which acceded to power in 1993, did nor have any
such moral qualms. They purged whomever they
could of the Solidarity governing elite and put their
own buddies in positions of power and intluence.
The lower-level otficials in the ministries, those with
a wite and two children, have relearned how to serve
their old masters with the same zeal with which they
once served the temporary Solidarity elite.

All of the above dces not answer the question
raised by Stephen Holmes: Why did the post-
Communists wint There is no simple answer to thus
question, which deserves a separate article. But in my
view, the most compelling reasons were these:

1, The fruserated expectations of a great number of
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people who hoped tor faster change, combined
with the real haraships of the transtormanon ro a
market economy, including tear of change, eco-
nomic nsecurity and unemployment,

2, The tnlure of the adaptive mechanmisms that were
vreated under communism. This phenomenon was
especiallv important in Poland, where a large num-
lier ot peaple iearned to adaprt to a planned econo-
mv, bv wheeling and dealing, using state resources
for private purposes or, 1n the case of industmial
workers, by exertng political pressure via umons
and the Commumst Party. These mechanisms made
life possible despite the simm:ummgs of the socialise
economy. In 1989, a large number of people hoped
that the neganves could be eliminated while the posi-
nves were retamned. The mansinon to a market svstem
threatened the benetits provided by the tormer svs-
tem, making many people muss the old tmes.

3. The strategy chosen bv the post-Communist lead-
ership in early 1990, atter the dissolution of the
PUWP. There were two options. Solidaricy-
attached Tadeusz Fiszbach wanted to create 4 new
party. based on moral resurrecnion, which would
include neicher the older “nomenklatura™ nor the
newer capitalist class compnised of former commu-
nists, [n his parry, there was room only for a handful
of party reformers who did not join the Solidarity
unions. Aleksander Kwasmewski, by contrast. tried
ra recreate the loose coalition of all groups of former
commumnists, including the appararchiks and locai
party establishment. Thev were deeply demoral-
ized after 1989 bur Kwasniewski's tactics helped
them recover. With growing frustranions and a split
between the people who benetited and those who
lose trom economuc reforms. the post-Communise
UDL ¢ould count on a stable electorate, including
former communist elites and their families (ar least
15 percent of the population), and the disillusioned
segment of the population,

4. As a result, by 1993, paradoxically, the post-
Communist parties were better prepared for demo-
cratc electoral compention than the post-Solidarity
parties which had prepared the transition to democ-
racy. The post-Communist UDL could recreate its
local level organizational structure with relative
ease: the Polish Peasant Movement (PPM), an heir
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ro the commumstallied United Peasant Parev,
retained its local structures all alons. Bv conerase,
the post-Solidarity parnes emerged “trom the top”
and did not succeed in orgamzing ettecnve local
structures by the time ot the 1993 elections.

2, Moreover, the post-Communise UDL and PPM
lave, bv now. clearlv became coalitions of inrerest
aroups. In the case of UDL. these were the procom-
munist labor unions, verv powertul teachers’
uniens, various groups of new businessmen with
origins in the nomenklatura, workers in state enter-
prises and in the public secror. In the case of the
PPM. it constituents were traditional political. social
and economic elites. controlling che supply and
demand in villages and small towns. By contrast,
the post-Solidarity parties have became 1deological
parties, espousing the “pure 1aeas” of iberalism, the
soctal teachings of the Catholic Church, religous
fundamentalism. “real socialism” or naconalism.
Under democracy. voters turned out to be more
attracted by programs that mention their rangible
and everyday interests than by abstract ideologies.
6. Splits 1 the post-Solidarity camp: otherwise
desirable from the pomnt of view of the creation of
a pluralist democracy. The fragmentation of
Salidariry’s successor parnies was combined with a
lack of realism which, most importantly, permic-
ted the larger post-Solidarity parties to enter into
an alliance wich UDL and PPM over the introduc-
tion of a new electoral la. in 1993. The law pro-
vided for proportional representation. clecroral
thresholds and evenm more disproportionate
rewards for the winners in re-distriburing the
votes cast for parties which fell below the thresh-
olds. In spite of this law. the post-Solidarity parnes
were unable to form effective coalitions, while
post-Communists did so from the very beginning.
As a result, the UDL received 20.5 percent of the
popular vote and 37.2 percent of the seats, while
the PPM, with 15.4 percent of the vote, received
28.7 percent of the seats,

We can now see a bit better, why 36 percent of
the Poles voted for the post-Communist pares,
They did so, primarily, because thev were commu-
nists or members of their families, because they
profited trom communism and from postcommu-
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nism, because they have become new capitalists
who want ro have their own people in power to
help them hghe compennon, because they were
sorry to have lost their old adaptive mechanisms,
because they were disillusioned, because they were
poor, because they were displaced and for many
other reasons. If we add up all of the reasons. 35 per-
cent 18 not too high 2 number,

The combined right-wing parties, many of which
supported decommunization, received approximate-
ly 30 percent of the votes, splitamong many Warrng
factions. As a result, they have two seats in a Senate
controlled by the post-Communist coalition.

This may change in the future. Although noth-
ing will eliminate the UDL and PPM from the next
parliament, the right will most probably return to
the Seym and the Senate. Will they be willing and

able o reintroduce the issue of decommumzation?
I doubr ir. Even if the post-Solidarity forces win,
they may learn from Pawlak how ro use the spols
system and how to change the government and
adminisration swiftly. But it is unlikely that they
could find broad social support for radical decom-
munization, It seems to me that, while there sill
exists in Eastern Europe a danger of emotional and
radical politics, in both nationalist and fundamen-
talist versions, decommunization will not become a
major form of a backlash, at least in Poland.

It may also turn out that the failure of decom-
munization and resistance to the retributive phase
of the revolution—with its predictable violence,
injustice and destructiveness—will be praised, in
the future, as one of the most important successes
of the postcommunist transformation.
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A summary and analysis of the Kovalev report

The Violation of Basic Rights in the Russian Federation

Tanya Snith

On July 5, the President’s Commussion on Human
Rights sent Boris Yeltsin the first annual Report on
the Observance of Human Rights, This document,
covering 1993 and produced under the authoritv of
the commussion according o Presidennal Decree
No. 1798 ot November 1, 1993, was unprecedented.
Never before has an official Russtan government
report been so eritical of the counrry’s human rights
record. The report was nearly classified as a secret
document but. after some controversy, was evenru-
ally published. Whether a precedent has now been
set is stll uncermin. In anv case, the Commussion s
already working on the 1994 report.

Not so many vears ago, publication of such a
document in the USSR would have landed the
author in jail. as happened to the Commission’s
Chairman Serger Kovaley in the 1970s, Bur the
report is intended to show not how far improve-
ments have come since those davs, but how far
there is 1o go, focusing on a limited number of seri-
ous problems and pracucal proposals tor their
remedy. In fact the report provides a fairly com-
prehensive overview of the areas where law and
legal pracnce need to be changed in order to be
brought into line with exisang reform legislation,
the new Constitution and international homan
rights standards.

The report's analvses of the causes of nghts vio-
lations, as well as its proposals for solutons, are
sometimes superticial, paracularly when it comes to
labor law and refugees, both new and unfamiliar
issues. A tendency to forget that some Sovier rights
no longer exist, such as the absolute right to a job and
housing, can also be detected. These flaws can be
arributed o remnants of the old Sovier mentalicy,

where rights were often declarations, leaving a resid-
nal contusion about the difference berween rights
and aspirations, Moreover, Russia has not yet clearly
delineated what nghts should be carried forward
from the Sovier era and how thev can be made to co-
exist with 1 market economy.

The nights covered in the report mclude only a
few selected aréas: immigraton, freedom of move-
ment, the penitentiary system, the armed services,
labor, the 1993 state of emergency in Mascow and
the establishment of 2 system of governmental and
non-governmental rights protection.

Rights of refugees and forced migrants
As the report states, “wirh the collapse of the USSR,
there has been an increase in the flow of migration on
the territory of the Russtan Federation, due to the
warsening internal political situations i the newly
formed governments and likewnse. to the discrimina-
tory policies of several of these governments in rela-
non to the Russian and the Russophone population.
Mareover, forced migration has also begun within the
boundaries of the Russian Federation.” These factors,
along with an increase of “migrants from countries of
the far abroad,” has resuited in serious problems due
to the countrv's economic and legal deficiencies,
including a chronic shortage of social assistance, hous
ing, and vocational training. The highest concentra-
tions of refugees and forced migrants are apparently
ihund in the central and Volga regions where they
from .5 to .8 percent of the population. (It
whoulci be said, however, that the statistics published
in the report are perhaps less than perfectly reliable.)
The sitnation for rétugees looks better on paper
than in realitv. The laws on refugees and forced
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nugranes were aaopted in 1993 in accordance with
the inrernational standards Russia is obligated o
lionor as a membper state of the Convenuon on
Retugees, Bur the necessary instrurions and finan-
cial support w carry them our was lacking. For
example, one vear and a half afeer the laws were
adoprea. m mid-Seprember 1994, the Russian 2ov-
ernment tinally pnssed a resoiution 1o set up border
controls and natonal pmcedurc's on how to apply
for retugee starus, Except tor the Baltc states, there
is seill virrually no border control at the ostensible
ports of entry into Russia from the neighboring for-
mer Soviet republics. The legal process could there-
tore be derailed bv lack ot manpower and funds.

The report harshiv criricizes che city of Moscow,
and1n parncular Mavor Yurv Luzhkov, tor further
complicating e suuaton by promuiganng local
rr::mllatmm, T:rmhl’mnngr the Ciey Migranon Service
from remstering applicatons for recngmunn from
arriving retugees and torced migrants.” These regu-
lanons, otten copied by other cites, violate nanonal
legislation, the Consurudon and the international
obligations of the Russian Federanon. The situation
became markedly worse. as’ documented in the
report atter the insarurion of the state of emergency
i Moscow it October 1993 Refugees were sought
out by the police and forcibly deported. frequently
to dangerous locatons, directly in violanon ot the
internanonal customary and conventional law prin.
ciple of nen-retoulment.

The séction on retugees and torced mgrants
repeatedly touches on the theme of raciai discrimi-
nanon. Discrimmation 1§ primarily directed against
“undesirables™ from the Cauncasus and Ceneral Asia.
While illegal. such deportanions are politically sanc-
tioned and the police apparently feel free to conrin-
ue to harass peaple wich dark skin (often called

“blacks” in Russian). Regional laws that are elearly
discriminatory include the “Temporary migration
control on the rerntory ot the Kostroma regqion tor
citizens of the republics of the Caucasus,” requiring
registration of people of Cancasian nanonalines to
register with the police and pay tees, Such laws are
similar to pracnces pmmulg&rﬁd in Moscow and
described in the commission’s report. Violatars of
the Kostroma law, passed by the regional Kostroma

Duma ot June 26, are to be deported from the
resion, The justificanon given for this law was the
“ompiex criminal situation.” [t was passed. perhaps
et coineidentaily, 12 days atter the publication ot
the president’s notorious anti-crime decree, The law
ot only covered Caucasian people from other
republics, but also those rrom the Caucasus region
within Russian rerritory.

Among the réport’s recommendanons in the
atea of retugeesand torced migranes isan “examina-
rion” of legal acts relaced to retugees and the “poli-
cles regulating their application tor refugee status.”
The report urges that laws and reguiations ot the
Russian and Moscow governments liminng the
rights of retugees in Moscow be revoked and an
irgent order be given to the Ministries of Internal
Affairs ana [ustice to develop a svstem of registra-
rion in accord with the law on movement for
Russian cinzens. Further recommendanons include
¢reating a reasonable procedure for retugees and
forced migrants to recelve Russian ciizenship and
tor the Federal Migranon Service 1o bring their
work into line with the law. Finally, the Ministry of
Finance and the Duma are urgcd to rake derailed
steps to improve the situation, including repairing
dehiciencies in legsiation and treanes with former
Soviet republics on refugee issues.

Freedom of movement and freedom to
choose where to live
This section. not unlike the previous one. directly
attacks the “anti-consututional posinen ot the
Moscow Government which decisivelv retuses to
act on this issue in accord with the Consttntion and
the 'Law on Freedom ot Movement and Choice of
Place uf Residence.™ Mot only Moscow, but other
regions too are said to be violating freedom of move-
ment by conunuing to use the Sovier-era propiska svs-
tem for registration of residence as a control on
movement. New, however, are the daily fees for vis-
itors trom other former Sovier republics. All these
actions violate Russian legislation and rhe
Constimunon, #ot o mendon internatonal law ro
which Russia has subscribed.

The propiska system developed not only for
soctal control, bur also tor economic control. to pre-
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vent too manv people from moving into Moscow
and Leningrad where there would then not he
enough housing, The lengths people went to get
around the propiska systern were legendarv, There
have been several attemprs to abolish ic. starting wich
the decision by the shorelived Supreme Sowviet
Commueeee on Consritutional Review that the
propiska violated international human nghts norms.

While the 1993 legislation on the propiska svstem,
which changed the functon of the propiska trom con-
rolling movements o simply remstering rthem.,
reqquires the further promulgation of regulations. chis
has not ver been done. Neverrheless, as the repore goes
on o sav. the Constitution. enacted subsequently,
otfers a wider right, allowing not only anizens, but all
who are legally in Russia 1o move treely and live
where they wish. Amacle 18 ot the Consnmunion states
thar Art. 27 (*Each person who s legally present on the
territory of the Russian Federation has the nghr freely
ro travel and choose his place of residence™ requires no
enabling act to come mro force. The commissioners’
trustration ar the Sovier style reliance on enabling reg-
wlations 1s tangble in their repeated explanation of the
hierarchy of laws, Restanne rwice Art, 18 of the
Constrution (“Human and civil nghts are dicectly in
force™), they explain that no further acts are needed 1o
mmplement Art. 27, which is, in any case, "nota subleg-
1slanve regnlanon.”

The report’s recommendations in this area are
rhat all subjects of the Federanon should abolish dis-
criminatory regulanons limiting the right ot move-
ment for citizens and also prohibic the exacting of fees
that violate the consatutional riehts of cinizens. The
report dlso proposes thar the Ministry of [nternal
Affawrs produce rules that ssmultaneously ensure the
righrs of citizens and foreigners to register the location
of their residence while allowing them their consuns-
rionally protected freedom ot movernent.

Rights in the penitentiary system

This is the complex and chilling section of the
report, Most eritical, according to the General
Procuracy, too, are the inhumane conditions in
pre-trial detenuion cells. where there is not only a
lack of food and sleeping space, burt also insuffi-
cient oxvgen due to overcrowding. This situation
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is “threatenung ro go out of control and will have
=xtremely grave consequences,”

These pre-trial detennon facilities are where peo-
rle “whose guit has not been determmed are held 1in
conditions worse than those reserved for convicred
cromunals,” Mare than 76 percent of these tacilitates
are avercrowded, manv holding three to four nmes
the number of prisoners considered rhe “sanitary
norm.” In some jails. there is less than one square
meter per prisoner. Statistics show rapid growth in
the detennon facility population and this trend is pre-
dicted to continue. Not surprisingly, given problems
such as violent contlicts among prisoners, the smade
rate has mereased. With overloaded ¢ourts and an
inadeguate number ot judges. pre4ral detennon,
even after the case is handed over to the courrs and
the invesneanon 15 completed. can last months and
“even vears,” ot being limited by law: Pre-mal deten-
non during the investigation irself is limited to one
and a half vears. The report states, astorushingly, rhar
this law was violated in 28.988 cases last vear.

Pretrial detennon is marterially inhumane. But
physical abuse by police during mvestigadon is also
commonplace. often with the complicit of the procu-
racy, as trequently reported in the Russian press (three
separate articles on the subject appeared in Lzvesiya
Juring August 1994). After noung that “Vielence and
special means are used against violators of jail rules,”
the report then goes on to detail several cases. mclud-
iig one of 4 detainee who died of sevére bodily harm
caused by “the use of special means.”

Implementation of Art. 22.2 of the Consamunon
guaranteeing judicial control of arrest and detention
(“*An individual cannot be detained for a period of
more than 48 hours withour a judicial decision™), is
untortinatelv “postpened unnl adopuon of a new
code of criminal procedure” according to the transi-
nonal regulations of the Consnrution. There was a
large number of "illegal, unfounded detenaons” in
1993; cases where people were detained and released
hefore charges were filed. when it was “finallv” deter-
mined that not enough evidence or basis existed for
holding the person. According to the report. the law
of May 23, 1992, on judicial control of arrest. tor use
i cases where a suspect has been charged, is “‘not veta
source of pressure on the svstem.” Of the approxi-
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mately 370,000 cases in which charees were brought,
39.286 people challenged dheir arrest and 10434 of
these (17,6 percent) were successtul.

Dangerous epidemics rage among the convice pop-
ulation. Tuberculosis oécurs 17 times more often in
prison than in the general population: In places such as
the Orenburg regional prison, medicine and supplies
for TB patients are 100 times below recommended
levels. Supplies are so limited that testing in Orenburg
has only been done on 62 percent of the prison popu-
lagon. Only pare of the TB infected prisoners are kept
i separate camps, while 4.5 percent of the prison pop-
ulation 1s alreadv known to have tuberculosis.

Recommendations tor the penitentiary system
include the following “necessary and urgent mea-
sures.’ A comprehensive overhaul of the laws regu-
lating the pemitentiary svstem, including the law on
pre-trial detention; sutheient financial support m
particular to upgrade the facilities used for pre-mial
detenton: effective judicial control of arrest and
detention; access to legal assisrance for the arrested
and detained: creation of an independent medical
and psychological service in the penitentiary system:
establishment of conditions tor public monitoring of
the perurennary system: a strict legislaave frame-
work limiting pre-trial detention, before and after
charges are lodged and the case 19 handed over o the
court: special norms about criminal responsibility
for torture and other forms of harsh and inhumane
rreatment ot detainees and prisoners; compensation
and financial incentives for prison personmel,

Rights in the armed services
This section focuses on deficiencies in the develop-
ment of the law and the conrinuing problem ot pro-
tecnions tor life, health and dignity in the armed ser-
vices. The report criricizes the army for “tontinuing
ro live by old laws and traditions.” Statistics showing
the number of deaths and severe traumas ﬂxpﬂn
e¢nced in the armed services in non-combat situations
were reportedly one of the principal reasons for the
government’s reluctance to publish the report.
Further stanstics on deaths, trauma and suicide, the
report states, remain official secrers.

Seill lacking are mechanisms for implemennng
two laws on the militarv introduced in 1993, The

fatlure of the government to prepare other perrinent
legal aces 15 blamed on the difficulty ot “implement-
ing fundamental rights and freedoms in military
conditions.” While the report advocates a “nighr to
work” and is critical ot its weak legal protection for
the armed services, thie basis of this percetved right is
unclear, The Consarution has been changed to say
that there is a “right to work in conditions” of clean-
liness and safery and thar there should be “defense
from unemplovment” (Art. 37); bur it does not actu-
ally assert a night to work. Evgenv Zaisev, the com-
mission sttt member responsible for the coordina-
rion of the wrining of the report. said thar this aspect
of the repore itself is based on a residual Sovier men-
tality, and not on law,

Following the adopnon of the Aprl 27 1993
“Law on Comphlints w rthe Court on Acts and
Decisions  Violatng Rights and Freedoms of
Cirizens,” complaints to the courts from service peo-
ple are “sharply” increasing. Seventv-nine percent of
the cases examined in military courrs in 1993 were
decided in favor of the applicant. The vast majority of
complaints, 95.2 percent, are from officers, while only
4.7 percent came trom the ranks. This is blamed on
ordinary soldiers’ resmicted movements and ‘bther
conditions.” Seventv-seven percent of the cases heard
concerned housing and other forms of material com-
pensation, while 9.2 percent of complaints were
protests at being fired from the service.

The lack of implementing legslation has ren-
dered almost nugatory the constitutional provision
for alternative civil service tor conscientious objec-
tors, [ the past, different judges have decided cases
differently. Some recogmize that the consurutional
provision has authericy, while others do not.

Recommendarions in this area include carrving
our military reforms and bringing relevant legisla-
tion into line with international standards, declassify-
ing information about deaths and rrauma m the mali-
rary, and taking measures to ensure the indepen-
dence of military justce.

Labor rights

The report is critical of the increasing number of
violations of workers' rights and a decline in che
monitoring of their observance: Major transtorma-




fons in the economy are compelling the labor foree
ro change. Products trom a vast number of mam-
moth tactories are no longer in demand. and subsi-
dies have dned up. Reluctance to implement wide-
scale lav-otts 18 due to the Sowvier belief thar there
should be no unemplovmenr as well as to the eco-
nomic mability to-come up with necessarv sever-
ance pav. Violanons here include the widespread
rendency to give emplovees extended “vacations”
with no guarantee thar thev will get their job back.
Another common practce 15 tatlure to pay employ-
ces "on rime.” In face, this often means thar thev are
not paid at all.

There is also an immeasurable degree of *hid-
den unemplovment.” Bur the report concentrares
ies fire on the lack anv practical means to defend
the nizis of those wio are actuaily dismissed. Any
rvpe of arbitrary discrimination mav be mvolved
in selective lav-otfs. In the statistics on actual unem-
ployment, the report notes. there appears to be a
prevalence of discriminanon against women m dis-
missals. The report states that 70 percent of all
unemploved in 1993 were women,

Another central issue 15 cthe increasing percent-
age of the work force emploved in the private econ-
omy and the continued validity of the Sovierera
labor code, created for a state-owned economy, Fortv
percent of all jobs are now in the private economy,
where labor rights are virtually unproteeted,
Exasting laws are often mapplicable and. where thev
do Jpplv. peopie reportedly do not make complaines
for “tear ot losing their job.”

Cine reason the inherited labor code is largely
irrelevane to the private economy 1s that 1t
requires unions to play a pervasive role 1 labor
1ssues. while unions are nonexistent or nonacnve
i the private economy. The previous role of labor
nmons was hargely a tormalicy (decisions were
made at the party level), bur unions were and sull
are required by law to be nvolved in most areas of
labor relations. Considering the fictional role
lubor umons plaved n the past, rubber stamping
parcy decisions. che report’s complaint abour lack
of labor umon parneipation in lav-otts strikes a
talse note. The real legal problem seems to be the
current lack of anv clear and realistic definition of
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\nions and thewr power, something that needs ro be
part of anv new labor code,

Recommendanons in this area include the adop-
ron of peranent lemisiation and strengthening the
motueoring ot the entorcement ot labor righes,

Rights violations during October 1993

The report documents " massive” number ot rights
violations during the state of emergency declared by
the president in October. 1993, The violations
ranged from large-scale random beatings, unneces-
sary use of fire arms. closures of newspapers. depor-
rations to places of likely endangerment (refoul-
ment). illegal arrests and racial discriminanon by the
authorities in connection with these abuses. The
police detained, withour sutficient cause. more that
3500 peopie during this perod.

The subsequent amnesty declared by the new
Parliament and the apparent unwillingness or the
courts to prosecute clear abuses “leaves unprorected
the righes of vicums.” Special rules were even inoo-
duced by the Moscow and St. Petersburg govern-
ments to prolong some of the conditions of the stare
of emergency after 1t had been lifted. This was done
under the pretext of controlling criminality, but in
fact these special regulations have been used to
“purge” the cities of undesirable naconalities. The
Human Rights Commission’s official request in
February 1994 to the General Procurater to decide
rhe legality of such reewiations, duplicated in other
“ities across Russia, went unanswered.

According to the report. another negative resuit
ot the unchecked lawlessness ot the October events
was Presidential Decree No. 1226 nt'_Iune 14, 1994

*On Urgent Measures for the protection of the pop-
ulation trom banditism and other forms ot orga-
mized criminality,” Although this decree falls ontside
of the nime period covered by the 1993 repore, the
Commission saw the decree’s grave violations of the
Constirurion and legislanon as a continuation of the
October tendency towards disrespect for the law at
the highest level. The report condemns the “lack of
necessary ghatantees tor human nighes such as judi-
cial supervision over the Ministry of Internal Attairs
(police) and the connterantelligence services.” The
decree allows tor 30-day detention withour actuss-

4t



= MATER F oyl Lo

tion or bail. searches. including investigation of the
bank accounts of suspected members of orgamized
crime syndicates, as well as the bank aceounts of their
relanives and others living wich them. and the judiciat
admissibility of evidence collected by means of tele-
phone mps. These measures violate at least seven arti.
cles of the Code of Criminal Procedure on
Preventative Measures, not to mention Art. 90-of the
Consarunon, which prohibits presidennal decrees
from centradicting either the Constrution or exist
ing tederal legislacton, (Abter the decree was
annoumced, the Duma co ed that judges should
contnue to apply existing legistaion.)

Statistics are hard to come by, but press reporrs
suggest that the police are frequently using the
tecree to detain peopie under the 30 day pravision.
One Moscow journalise wrote (disparagingly) that
Judges were not accepung evidence vollected under
the provisions of the decree, Vice Minister of jJustice
Evgenv Sidorenko explained to EECR thar, in his
view, judges should recognize the Constirunion and
federal lemislation as taking legal precedence over
the decree. But the police apparently contnue to
use the decree, the constitutonal hierarchv of laws
notwithstanding,

In response to the October 1993 state of emer-
gency, the report recommends the following: o
amend the law on states of emergency to prevent
abuses of power and o bring the law inte contor-
mity wich international standards: to evaluate the
legalicy of existing legal normative aces related to
the observance of human rights; and ro strengrh-
en the procurator's power to investigate police
and military abuses of power during states of
emergency. This recommendation to 'qtrcﬂgthcn
the powers of the procuracy in this case sits oddly
with the next section of the report which urges a
lessening of the powers of the procurators, parric-
ularly their power to review the legaliry of acrions
and normartive acts.

Organizations for the protection of rights

Finally, the report reviews the major mstrutions of
governmental and non-governmental human rights
protection, referring as usual to international law
standards, asif they pmwde the controlling standard

ot legiimacy, T this case. che report emphasizes the
need o mstitute a separation of powers as well as a
pationdl body for momroring and promoting
human nehrs, (The m*..cnpnun of the latter sounds
cemarkablv like the office ot the hurman rights com-
missioner. Le., of Sergei Kovalev himself.)

The report is predictably critieal of the length of
dme it has taken o reinstoute the Consttutional
Court, The procuracy, oo, Is reviewed very brietly.
The new Constitution 15 said to have an “unde-
fined” approach to the procuracy. The procuracy's
“future authority™ to review the legality of actions
and laws is not clear.

Court dockets are said to be distressingly over-
crowded. as shown by the high percentage of cases
heard. in violation of the law. past the nme period
stipulated tor review (16 percent in criminal and 13
percent in civil law cases). The report laments the
witrequent use of the 1993 “Law on Combplaints to
the Courts for Acts and Decisions Violating H.lghu
and Freedoms of Cinzens.” The tendency ot ig-
zens not to turn to courts tor the protection of their
rights” is due, among other things. to costs and inet-
fectiveness as well as to Icgal illiteracv and the low
prestige of the court system,”

An important problem vexing Russian lawvers
15 how to apply construrional norms directly in the
courrs to defend human rights, The Sowier constru-
rions-contained many rights unenforced in normal
practice because of the lack of impiemenung legmsia-
tion. Courss are sall relucrant to use Art, 18 of the
Consammnon. which mandates that the constmrional
rights of citizens are selfimplemennne, The "tmd-
ness” of judges is also apparent in their retcence to rec-
ognize the decisions of the Consttutional Court. simce
it 1s new and for Russian a nonmaditional insurution.

While the report has been widely distributed. pub-
lic reaction has been muited so tar. But that is perhaps o
be expected ina country with such a poor human righes
record, where, as the chairman of the commussion said
during the July 30 public presentadon of the report,
there are “no simple solunons to complex problems.”

Tanya Smith is Director of the Legal Program ar the
Moscow Braneh of the Center for the Study of
Constitutionalism in Eastern Europe.
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EAST EROPESS CONSTITUTIONAL REVIEW

Nuestioning the autonomy of postcommunist central hanks

Focus: The Politics of Central

Banking

Introduction
Duwight Sewler

While not a consdrutional issue in the taditional
sense, the independence of central banks in postcom-
munist societies raises 2 host of questions of funda-
mental importance to the creation of a stable separa-
ron of powers. The tollowing symposiwum should.
among other things, help us undersand the fare of
basic Western wistitutions, untested trom their origi
nal context n relanivelv atfluent and politically
robust societies, and transported m the suitcases of
Western advisors into largely insolvent and adminis
tranively weak states. The laws on the central banks
of Eastern Europe estblish relatively independent
monetary insotutions. but it remains to be seen
whether these new insutunons can withstand the
torce of present and growing internal political pres-
sures and the international monetary regime.

The first central banks originated from banks of
issue, founded because of an urgent need by govern-
ments tor credit and domestc control over monetary
matrers. Wars and revolutions of independence create
financial turmoil for governments and the founding
of central banks has commonly followed on the heels
of such events, Financial chaos or severe shortages of

money nearly always precede their establishment.
Because central banks are founded in times of finan-
cial anxiery, governments have needed to inject
their central banks with legiimacy, without which
the public retuses the proposed new currency or morn-
erary arrangement. In order to convince the public
that the currency is tamper-proot. central banks have
been created with Limited, but legally protected. nde-
pendent status. The appearance of independence was
crucial both for reaching an agreement among polit-
cal forces on what the central bank would be and as
1 way of persuading the public that its currency was
sound, it was backed with precious meral and 1t
would not be devalued by the government. And,
though public creations, the vast majority of ceneral
banks were established with private ownership,
vither in whole or in part. again, to engender confi-
dence, What “special powers” they possessed, were
limited usually to issuing currency, much later to
monitoring and even later stll. to defining and con-
rrolling monetary affairs,

Giving central banks the appearance of inde-
pendence has proved an effective way to create pub-
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lic contidence, Once the Bank of England—tormed
10 cover the debrs of the recklessspending William
[MI—began o issue privare bills, racher than kinglv
tnes, the carrency wasaceepred by the public. The
First Bank of the United States was established 1o
supply the government wich desperarely needed
credit. During the revolurionary war. fiduciary eur-
reney se rapidly detetiorated in value that the pub-
lic’s truse was destroved. bur once the firse bank was
founded (holding more than a third of the naton's
specie reserves) public confidence was restored,
The French example 1s even more pertinent.
Faced with the huge debts of Louis XIV, the Regent
fett John Law o establish the Banque Roval as a
bank of issue. Law was trily 4 man ahead of his
nme. He oversaw the release of paper currency o
pav roval debrs, bur he did so in the complete
absence ot anv specie reserves. This was one of the
irst illuseranons of the novel idea that monev has
no incrinsic value. The scheme worked marvelous-
lv well for a while. Law was hailed a grear man of
finance, until the public caughr on. When icdid. the
paper monev. and it reallv was only paper, was
withdrawn. Law failed to recognize that fiduciary
money assumes the credibility of the authority that
issues it. Later, when the Bank of France was estab-
lished and 1in the tace of an understandably distruse-
ing public. paper currencv was conservatively
jssued, alwavs backed by precious meral. So limited
and caretul were its currency 1ssues, that the bank
did not even expertence shortges in the face of high
Napoleonic debes, The bank's zealotry won public
trust. The need to engender exactly this sort of trust
cannot be understated in the case of the East
European central banks. Whether the capacity to
do so exists in everv country, is another question.
Explicit to the creation of central banks is the
fact tharthe bank’s notes were given the legal status
of an exclusive tender on the state’s territory, A
medium of exchange was established along with
which came responsibilities. True, most of the mon-
evs of states had a conventonal value (backed by
precious metals). But. even with the beginning of
maodern states, money had fiduciary charactenistics.
Because it was a claim agamst the authoricty that
issued it—something John Law should have consid-

ered more sertouslv—contidence in the state’s
money was directly’ fed to confidence (or lack
thereot) mn the state which issued ir. Russia is learn-
ing chis lesson todav m the most paintul wav. (The
difficuley in selling state bonds in Eastern Burope
demonstrates the public’s genune lack of confi-
dence in government,) The legitimacy of money
and the legitimacy ot the state are mextricably tied.
These themes and the crucial need to build public
trustare stressed below in Sitm Kallas's discussion of
the Estonian central bank.

The tate of central banks is not necessarily
inscribed in their ongins and foundings. Both in
form and function. modern central banks are ditfer-
ent creatures than the first banks of issue, many of
which évolved or collapsed and were recreared into
state central banks. In his conrmbution ro this sym-
posium, Jon Elster emphasizes the “self-binding”
nature of their creation. that is. the atempr to
remove or diminish political influence over banks.
The act of crearing independent central banks is
binding, but most were made independent only
after scandals, money m:smamgﬂmnrnud riinous
inflation, Self-binding seems to come. if it comes at
all, only after a long and painful learning process.
The Federal Reserve represents the third atrempe by
the US to establish a central bank. The much
praised German bank is a distant descendant of the
Prussian Bank, and the Reichsbank (a bank tully
dependent on the wvtrmncnﬂ which was
destroved by Hider. leading to the alliescreated
Bank Deutscher Linder, before finally becoming
the Bundesbank in 1957. Developing independent
central banks has been an excepuonally onerous
and slow process.

Controlling money, so long as it was anchored in
precious metal and at 1 time when exchange rates
were fixed. left the role of the central bank. in serting
monetary policy, verv limited, Monetary policy was
largely straightforward. Only over time. with the
development of complex markets and the increased
role of government spending as a pordon of gross
domestic product, do central banks emerge as the
definitive framers of monetary policv. Moreover,
their role and potential power, as well as the recogni-

rion of their importance by the public, have all grown




with the global suspension of the gold standard and
the mﬂapm of the Breron Woods system of peggecl
exchange rates. Todav. the nominal quanaiey of
money, and, of course, 1ts Proper management, 15 of
crucial importance. It is little wonder thar the role of
central banks, thewr independence i parucular, has
again emerged as a burning political issue,

There 1s now a powertul trend to make central
banks more independent. Bur if we look ar
individual central banks in market democracies we
find that monerary policy often accommodates
fiscal policy. Even the more independent banks
have at umes followed the “Political Business
Cyele"—tightening che supply of money after
clections and loosening the supply betore elecnions.

-&ddmcnnallv. there is a revolving adininistranve
door. Economists and bankers move rounneiy from
the central bank to the ministmes of finance or eco-
nomics, and from positions of economic advice giv-
g o government. It may be possible 1o demon-
strate positive correlations berween central bank
independence and low intlation bur s equally pos-
sible to show that central banks. contrary to Elster’s
concern, almost never mcennionally establish mone-
rary policies that are antagonistic towards their gov-
ernments. They are nearly all charged with main-
ranung price seability, and many are restncred n
their lending o government, bur they are aiso near-
lv all chargea with developing policies that sccom-
modate tiscal policy, Monetary poliey 15 not tarmed
i a vacuum, nor should it be.

Bueit chis isthe case, the quesnon anses: Why 1
it necessary tor governments 1o maintain their cen-
rral bank's statutory independent? And. why has
independence become tashionable? Several reasons
are worth considering.

Global economic crcumstances have radically
changed, making it impossible for states to isolare
themselves from internatonal economic pressures.
Because of a general collapse of international trade
barriers, currency markets trade on average more
than one trillion dollars a day, This has also
dramatcally increased the velocity of money
transters. making them much more difficule o
control. Only central banks with the tools and
authority to navigate such unregulated markets are
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equipped 1o survive. Those pushing for more
independent banks are well aware ot these pressures.
Making central banks more mdepenaent now is an
aet of selt-preservation in the face or dangerous.
-olatile and potennallv pumshing markers,

Equally imporrant. the creased internanonal
movement of goods and services, and the example
of the successtitl Asian economues, has seriously
eraded the traditional belief that a tradeotf must be
made berween intlation and unemplovment—the
Phillips curve. Of course 1n the short term there 1sa
rradeoft, bur the lenoth of the “short rerm” has sie-
mificantly shrunk. There are plentv of economic
policy makers who believe 1 rradeoft still exists in
the long term and. so iong as thev do. the economies
thev administer will contnue to vield marginal per-
rormance at best, reintorcing their mistake. Bur the
intormed central banks, wiuch have accepred a ver-
tical Phillips curve. are increasingly less likely to see
their rask as solely a tight with intlation at che cost
ot rising unemployment.

Bank independence is also susceprble to region-
al explanations. For European states wishing ro join
the European Monetary Union (EMU), there is lie-
tle chowce but to make their banks powertul
entarcers of strice monetary policv, according ro
EMU guidelines. (To become members, the East
Eurapean central banks will also have ro contorm,)
For the Latn states. newly independent banks have
come only atter decades of high mtlarion and the
realizanon that badly needed toreign capital will
now onlv be attracred bv a demonstration ot good
money management. For the Asian central banks,
which, trom a comparative perspective, are not
very independent, the issue of autonomy 1s largely
irrelevant because the states functon with unified
economic agendas, under verv lirtle 1t any demo-
cratic pressure, The central bankers and economic
policy makers ot Eastern Europe do not have the
Asian luxury of funcrioning in such a pressure-free,
undemacratic environment,

The narure ot monerary policy 15 now lighly
complex. far bevond the pale of daily legislarive
pmdance. The most that cumbersome lemslatures
can do is review past central bank performance and
offer crincisms. Even if guidance were administra-
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tively possible the conduer of monetary policy is so
sophisucared that mose legislators lack the required
technical expertise. Most imporrant, monetary poli-
¢y has been left our, or pushed our. of the delibera:
rive political process because it is a political Liabilicy.
Law makers do not want to he pﬂlmcailv responsi-
ble for monetary policy. And so long as ir is in the
hands of a central bank, legislators have a very con-
venient scapegoat when tacing an electorate. angrv
over economic’ conditions. Although one might
have thought thar a good legislative monetary poli-
cv would result in a political payott, in factits bene-
firs are too subtle and far too ditfusely spread over
thie electorate to be cotverted into political dividend
by any one politcian. So the real consequence of con-
rrolling monetary policy 1s negative. Bad legmsianve
monetary policy can be instantdly punished on election
day, while sound policy 15 seldom democrarically
rewarded. The risk is far too great, therefore. for legis-
lators to take charge of their monetary policies and
scape-goanni is far toa convenient. This is even more
the case now that mternanional barriers to finance
capital have eroded, while a vanety of financal
instruments have proliferated. The modern mone-
tary scene has never been more knotry. Though the
recent trend ro increase the independence of various
Western central banks can be seen-as a conversion
to selt-binding, 1t muse also be seen as an ace by leg-
islators to duck responsibility over an mc:rc:mnglv
compiex and potentally messy economic realicy.
Perhaps posecommunist legislators and execurives
will come to umitate this form of strategic shirking,
even while calling it self-restraine.”

Communist governments had a version of cen-
tral banks only in name. All had monobank sys-
tems. [he kev funcron of the state bank was
admimistrarive accounting. The bank was an exten-
sion of the finance ministry and both, remarkably,
always seemed to have sufficient funds to carry out
the central economic plan. Asan indication of how
banking would develop in the communist world, in
1926, Felix Dzerzhinsky. cornmissar tor Internal
Affairs and chairman of the Supreme Council of
the National Economy, was informed by the
finance minister that bank lending slated tor vari-
ous development projects was certain to result in

intlarien. To this warning, Dzerzhinsky responded:
“When there 1s a sharmg;e ot resources for invest-
ment projects and it 1s said that mvestment should
therefore be reduced. | resist these nonons as tunda-
mentaliv incorrect.” Bolshevik arthodoxy was that
finance would place no constraint on development.
Money would not be a medium ot exchange, rather,
it would function as a unit 6f account.

With the collapse ot communism. all of the new
governments faced the challenge ot restoring their
monevs as a medium of exchange. The new govern-
ments faced explosive mﬂanannrv pressures because
the supply of money had increased in excess of goods
and services. In addition, all of them inherited huge
budget deficits from the last communist govern-
iments. External debes for Russia, Poland and
Hiingary were nearly unserviceable, Romania was
debe free but had devastaced its economy in the pro-
cess. In a sense, its credit needs were equal to that of
the large debror states since it had nothing on which
ro build in the absence of capiral. In the face of such
rremendous pressures and challenges, it is remark-
able that the new ceneral banks were granted any
sore of independence trom their creators.

The first postcommunst governments enjoved
L brief moment of polirical unity, but enough in

some cases to organize the shock of freed prices to

the public. Poland was quick in this regard fas were
[stonia and the Czech Rtpuhllc‘i and hasreaped the
benetits ever since. And the power of international
institutional pressures to bring gavernment budgets
into line with financial abilides should also be taken
into account. Nearly all of the central banks broke
from the most economically irrational of commu-
mist tradieions, namely, direct crediting ro their gov-
ernments. fon Elster's self-binding principle is clear-
lv at work here. But ir remains to be seen whether.
over time, the new central banks can maintain cheir
autonomy and stll manage aggregate money and
credit. Here lies the crossroad where politics and
law meet economics.

Though the East European central banks are
legally independent trom government instructions,
they nevertheless remain. in pracrice. vulnerable ro
government pressure. For one thing, they have
emerged in sfruations where the rule of law 15 sull




quite tramie. Moreover, it the history of Western
central banking is anv indicator, several will repeat-
edly fail betore thev hnally succeed, When unem-
ployment rises. and it certamly will mm Eastern
Europe. legislators wil not be interested in che tace
that unemployment is seructural and not the resuit
ot sound monetary pohev, The legal autonomy of
the new central banks wall probably be less impor-
tant than their ability to satisfactorily coordinate
monetary policy with wider fiscal policy goals in
the face of intense political pressure, The evidence
to date. on this front. 1s far from promusing.

Forinstance, the first head of the National Bank
of Poland. Grzegorz Wojtowicz was driven from
othee accused of isswing more than tive rrillion

zlomes i unsecured credit guarantees, His repiace-
ment. Hanna Gronkiewicz-Waltz, faced a heated
contirmanon process and now confronts overt par-
liamenrary pressure caused by the bank's nght
monev policy. The president of the Hungarian
bank. Gvorgy Suranvi, was sacked by Prime
Minister Antail for betng to independent-minded,
The banking sector is one of the real weak points in
the ambinious Czech reform program. Until August
of this vear, the Czech Natonal Bank somehow
managed to remain silent before the internanional
banking community about the fact that the fifth
largest private bank in the countrv, Agrobanka. had
been insolvent since lase vear,

The Nanonal Bank of Estonia is hailed as a gen-
uine example of disaplined ceneral banking and it
1. Bur the currency board system with its pegged
exchange rate (a system Lithuama has now also
adopted) has not seen the promised end of double-
digic intlanon. Moreover, the Estonan svstem 15
praised tor its amplicity and transparency—genuine
contidence butlders tor the public. Recently it was
discovered that not all of the withdrawn Russian
ruble nores were accounted for during the transi-
tion to the kroon. Excess rubles were sold and went
unreporred in state budgers and cenrral bank
reports. This scandal may cost Prime Minster Mart
Laar hisjob, but it also tarnishes whar seemed to be,
until now, a spotless bank,

The Central Bank of Russia has been branded
the worstcentral bank in history. Nearly every warn-
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i usuallv offered bv experes in the field has befatlen
the Russian bank. according o Boris Fedorov.
Forelen crincs sometimes torget that the Russuan
hank was a key plaver i the collapse of the Sovier
nion, The authoriey ot the Cenrral Bank of Russia
was enlarged before the Sovier Union collapsed,

With irs new authority, the bank withheld urgentiv
need foreign earnings from tne Sovier banking sys-
rem, denving the lacter its liteblood. And later the
bank followed Yegor Gaidar's seabilization pro-
vram. But. the bank’s right eredir policy flew in the
tace of the Supreme Soviet (which. at the time, had
statucory control over the central bank), bent on
preserving the state’s industrial sector. The head of
the bank, Georgy Matvukin, was torced to resign in
favor of Viktor Gerashchenko. who not only print-
cd monev to preserve collapsing state firms, bur aiso
held to the vision that the ruble zone (an imphat
preservation of the Soviet Union) could be main-
rained. Gerashchenko's design, undl it ended lase
vear, sent every former Sovier republic (except
Kyrgystan. Russia and the Balts) into the ravages of
hyperinflation. As Alexander Lukashuk shows in the
Belarus case, the cenerai banks of the former Soviet
republics (except the Balts) have had tw tight for their
independence on two fronts, agamnst the Cenrral
Bank of Russia and against their own governments,

After the dissolurion of the Supreme Sowviet.
the Russian central bank came under the author-
irv of President Yeltsin but. even before this, the
lank was generally detiane, even of Supreme
Soviet direcrives. Ironically, the Russian bank’s
behavior bespeaks a central bank whose inde-
pendence 15 probably too grear. Although for
now the bank has achieved a rapprochement
with the Chernomvrdin government, 1t 1s cer-
tain to continue to be  political football a5 weil
1sa player.

Though the Russian bank is an extreme case.
all of the Eastern European banks are to some
degree facing similar problems and pressures.
Controlling the monev supply in the reeth of cred-
i-hungry governments, monitoring the new pri-
vate banks and guarding foreign reserves {(not to
mention a host of other tasks) is a tall order for a
new and politically vulnerable instirution,
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A Currency Board within a Central Bank:

Reflections on the Estonian Hybrid

Sitm Kallas

In 1987, four Estonian social scientists put forward
a proposal for Estoman economic autonomy, the so-
called Economic Self Management Program for
Estonia (termed che IME. an acronvm which
means “miracle™ in Estonian). Aimed at securing
Esronia’s. economic independence, the program
stressed the need for an independent monerary sys-
tem, With the onset of perestroika. economic
reform could be discussed openly. Burin pracrice. so
long as Estonia was part of the Sovier Union, the
economicand polideal ebstacles to the mtroduction
of its own currency were insurmountable. The so-
called “proposal of four” was the first time that &
currency, independent from the ruble. had been dis-
cussed under Soviet rule, and the discussion caused
considerable anxietv ar the highest political levels.
Preparations for the introduction of the Estonian
kroon, nevertheless got under way—and proceeded
more seriously afrer Estonia regained polivical inde-
pendence in August 1991

The mtroducton of the kroon had been strong-
Iy supported i Estonta, both for economic and polit-
ical reasons. The expectations ot the people were
high and serious. Itis not an exaggeration to say that
almost magical. efficiency-enhancing properties
were attached to a sovereign currency by the public,

For the reform designers, the mostimporzant com-
ponentof the reform was that the furure currency had
to be a serious one, similar ro the Finnish markka, the
German mark, and other well-regulated world cur.
rencies. It was never o be a weak piece of paper: and
the1dea ofa hard currency had broad popular suppor.
The fact that Parliament adopted the currency reform
with near unanimiry demonstrated is wide appeal.

Difficule choices had to be made in order to cre-
ate a real, convertible currency, The main question
was whether to postpone the monetary retorm for

as long as possible in order ro have more nme to pre-
pare or o Pmccf:d as soon as techmeally possible.

The first opron risked losing the public support
that existed and the readiness of most people to suf-
ter for a good cause. It was decided therefore to
carry our the reform as soon as possible. Qurs wasa
very simple monetary reform, We chose it in order
to assure the Estomian people that paper issued by
the Bank of Estonia was solidly backed and to build
trust in political and administrative authorities,

Estonia’s new currency system

Monetary reform was implemented on June 20,
1992. In introducing the kroon, Estonia basically
adopted a currency board system. In practice, the
idea was to return toa modified version ot a gold
standard. A currenicy board is probably the most
simple, credible and pressure-resistant way to intro-
duce a national currency in underdeveloped mone-
tary conditions, It is an arrangement whereby the
introduction of the currency is the responsibilicy ot
a currency board, an independent monetary
authority either disunct from the cencral bank or at
least separate from the central bank’s other activi-
ties. The currency board underwkes o converr all
the nadonal currency offered to it ata fixed rate into
a chosen reserve currency, The domestc currency
in circulation is fully backed by the foreign reserve
currency and can only change in value according to
changes in the foreign exchange reserves.

The aim of the currency board is to achieve cur-
rency convertibility with a tixed exchange rate and
thereby stabilize the economy by bringing about
structural change and integraring the country into
the world economy as quickly as possible, As the
currency board is 4 binding technical arrangement,
which is not associated with any economic or polit-




1cal discrenionary power. it ensures adherence to the
fixed exchange rate. Political pressures, to which a
conventional ceneral bank is oreen exposed. cannor
attect 2 currency board. For the same reason. mtia-
rionary financing (lending to the povernment
through the central bank) cannot occur.

[nn order to truly maintain the currency board’s
inregrity, it wis also decided that no general discre-
nonary lending by the cencral bank to commercial

banks could take place. In addition, 45 4 marter of

paliey, the cenrral bank could not engage m open
market operations, administrative guidance, or the
sterilization ot foreign currency imflows. Interest
rate levels and the vield curve are theretore, gen-
uinely market-determined.

If the Estontan government needs financing, it
must borrow trom the commercial banking system.
The government can only run budger deficies if it is
able o tinance them in open money markets. In a
country like Estoma. lacking well-developed mac-
kets and where the government mighr attempe
deficit financing, a currency board and a balanced
budger are murually reinforcing,

It is said that a currency board system borrows
its credibility trom the chosen toreign reserve cur-
rency. Bur it does subject possible economie policies
to stringent consrrains. 1he great advantage ot the
currency board svstem 1s that it 15 simple to operate
and does not require experes. This 15 parnculary
important in tormer socalist countries. where
mechanisms of the marker are otten poorly under-
stood. A curtency board must be credible first and
foremost. so that the market will show confidence
in the monetary authoriry's ability w exchange cur-
rency at a hixed rate.

The currency board model for postcommunist
countries is open to different kinds of enincisms. It
may be judged as too harsh a solution for an econo-
my in the process of a major economic rranstorma-
tion, because the only way ro increase the supply of
money 1s by auractung foreign exchange into the
country, either through exports or LEFL[R]. invest-
ment, When inflationary tinancing is impossible
and the exchange rate is not flexible, other factors—
domestic prices and wages—must adjust, Softening
the adjusement by printing money is made impossi-
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ble, The strains may well pur the polineal sustain-
abiliey of the currency board to a severe test.

The legal foundation—conspicuous simpii city
In May 1992, the Estoman Parliament passed three
laws: the currency law, the law on backing the
Estonian kroon and the foreign exchange law.
These laws eseablished the principles of the curren-
cv svstem. As thev make the running of the
Estonian currency board the task of the eentral
bank, which also retains che ability to conduct mon-
etary policies, the Estontan case has been character-
ized 4s a currency board hybrid.

Aceording to the laws, the kroon, pegged to the
German mark at the rate of eight kroons to one
Crerman mark (8 EEK=1 DM), is tully backed by
sold and toretgn exchange. The Bank of Estoma can
change the amount of notes and coins 10 circulaton
vmiv to the extent that there are changes in gold and
foreign exchange reserves. The Bank of Estonia
undertakes to converrall kroons offered into German
marks., This arrangement is conspicuous tor irs sim-
pliciey and transparency to the public,

The exchange rate of the kroon (8 EEK=1 DM)
s allowed to fluctuate within a three percent mar-
mn, This rate was based on the marker rate between
the ruble and the German mark, at the kroon's
ntroduction.

The core of Estonia’s toreign exchange reserves,
vrucial for che establishmenc ot the kroon, consists
vt the gold reserves, which the country had deposit-
ed in Western central banks (the Bank of England.
Swedish banks, and the Bank for Internanonal
Settlements) before 1940. After Estonia regained its
mdependence, Western countries returned these
reserves  to Estonia in che torm of goid (wotaling
abour 113 tons) and foreign E"cchzmgc In an etfort
to maintain transparency, the Bank of Estona is
required by law to publish monthly intormation on
the gold and ftoreign exchange reserves, and the
amount of notes and coins in circulation.

Implementation of the currency reform

Techmeally, the currencv reform has been a
notable success. Any retorm whereby the enure
amount of notes and coins in cireulation is changed
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atone fime requires verv complex pracncal arrange-
ments. To carrv put the exchange, a large number o
volunteer workers assisted at conversion points i
ditferent parts of the country. In order to mimmize

the possibilicy for misunderstandings and abuses, the
rules and arrangements were kepr as unambiguous
as possible,

The withdrawal of the ruble and cheir
replacement with the new currency was carried
out during three ¢onsecurive days. Each resident
had the nght to exchange up to 1500 rubles at the
rate of ten rubles o one kroon. (A “resident” was
detined in the “Foreign Currency Sratutes,”
approved by the Board of the Bank of Estonia on
March 30, 1993, as “an individual {iving perma-
nentlv in Estomia”™ and as wan individual with an
Estonian residence permit, with & duration of at
least one vear.”) Cash rubles exceeding tmis
amount ¢ould be exchanged undl July 1 at the
rate of 50 rubles to one kroon. The financial obli-
ganions and claims outstanding at the tme of the
rt:tﬂrm were stated to be valid and were denomi-
nated in kroons at the race of ten rubles to one
kroon, Ruble savings held in banks were converr-
e¢d mro kroons at the same rate. Precaunions were
ulso taken to prevent the risk of rubles flowing
into Estonia from other ruble zone countries.
Theretore. deposits of more than 50,000 rubles
made by individuals atter May L and deposits of
one muilion rusles or more, made bv corporate
entitles atter Mav 1Y, were blocked unl their ori-
gins were ascertained.

In carrying out the currency retorm there was
also the risk thar large sums of rubles for conver-
ston might Hlow into the country from Russia,
This danger was avoided by rescricting the
amount ‘of cash that each inhabitane could
exchange and by separately investigating all
unusually large transfers made between bank
accounts betore the conversion,

Foreign currency accounts held by enterprises
or individuals remained vahd and foreign curren-
cies in such accounts could be used unal the end of
1992, The accounts were, however. closed to new
foreign currency entries, which had to be converted
into kroons. Since March 1. 1993, Estonian firms

have agan been allowed to oven setrlement
accounts in foreign currencies i oauthorized
Estaman banks,

Inn total. about 2.2 bilhion cash rubles were con-
werted 11110 kroons. The amount was roughly equal
1o the esnmated amount of rubles in circulation in
Estomia at that ume. (No accurate cata were ayail-
uble tor any single region within the ruble zﬂnz;}
Only small sums were converted during the seco
stage of the conversion.

The economy after reform

Estonia coupled the introduction of the kroon wich
a4 very tighe Biscal policv and a liberal and ourward-
ariented economic policy. The currency reform suc-
ceeaed rather well in achieving goals besides the
rechifical ones.

Both the punlic and the leading polincians have
Aecepred the necessicy for the government to oper-
ate with a balanced budgt:t. The continued stability
of the kroon has caused many changes for the better
in the economy. And the kroon's stable exchange
rate has boosted entrepreneurs’ confidence. In adds-
tion, people’s ability 1 earn and use money has cre-
ared 4 new motivation to work. The avatlabilivy of
consumer goods has mereased considerably under
the influence of ongoing economic retorms, The
government is attemptng to resructure Estonia’s
cconomy o make it more closely resemble those of
Wesrern industmal countries.

Since the currency retorm, significant
amounts of foreign exchange have tlowed to the
Bank of Estonia. On July 16, 1992, the central
lank published its balance sheet tor the first time,
[t showed foreign exchange reserves ot 1165.2
million EEK (145.65 million DM), By January 1,
1994, the reserves had increased to 5237.3 million
EEK (654.65 million DM). Relative to the adopt-
ed currency board principle. the kroon is actually
overbacked.

Crincism of Estonta’s currency reform has
come mainly from the managers ot the old socialist,
state-owned industrial secror. The level at which
the kroon's exchange rate was hixed aroused criti-
vism, It was argued that the undervaluanon of the
kroon makes imports too expensive, with the result
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that a large part of production becomes unprof-
itable. It should be noted. however, that this cnin-
cism has not been leveled at the currency board sys-
tem as such.

Some concluding remarks

One of the most imporeant lessons that may be drawn
trom the Estonian monetary reform seems to be that
money is indeed not only money, but also a crucial
natonal symbol. Were it not for the sake of maintain-
ing the value of the kroon. it is ughly improbable thar
Estonians would have accepted as stoically as they did
the policies of a balanced budget. There are three
oten cited criteria fora currency board: the monetarv
hase must be fully backed by foreign reserves, the cur-
rency must be fully convertble and the exchange rate

fixed. By defimtion, it could be argued, Estoma does
not present the case of a pure currency board. The
kroon exchange rate is not fixed, but pegged.
Theoretcally, the rate could be changed—even if that
would require a special legislative decision by the
Estonian Parliament. But, on the other hand, it seems
impossible to find a pure currency board anvwhere.
For achieving a stable and well-functioning financial
system is obviously more important than puttng pure
theorerical models into pracuce,

Siim Kallas is President and Governor of the Bank of
Estonia. Previously he was Senior Specialist ar the
Ministry of Finance of Estonta, Head of the Estonian
Department of the USSR Savings Bank, and one of the

four social seientises who produced the IME program.

Belarus: The National Bank as a Defender of Sovereignty

Alexander Lukashuk

Two weeks after the new Constitution was put into
effect, the first constitutional crisis in Belarus erupt-
ed. The crisis eentered on the monetary union with
Russia and the status of the National Bank of
Belarus (NBB), For the past vear, the government
has been torcetully lobhying to close the agreement
on a monetary merger with Russia. Government
officials viewed such a union as a solution to the

country’s worsening economic crisis. Then, Prime
Minister Vyachaslau Kebich declared the union

with Russia “the goal of his life.”

Opponents of the monetary union teared it
would once again relegare Belarus to the inferior
economic status it had had in the Tsarist and Soviet
periods—that of Russia’s "northwestern province.”
In April. the public controversy over the issue
reached its culminaton. The parliamentary oppo-
sition accused Prime Minister Kebich of violating
the new Consntution and demanded a criminal
investigation. A group of parliamentarians
appealed to the United Nations while the prime

rminister, in turn. accused the National Bank of trea-
son. All of this occurred after the prime ministers of
Belarus and Russia signed the long awaited curren-
cy agreement on April 12.

The agreement stipulated that the merger
would take place in two stages. The first stage was
to have begun on May 1, with the lifting of made
and customs barriers between the rwo countries.

o date, Russia has yet to lift its customs duries,
while Belarus lifted its duties in April.) Russia
would also retain its right fo operate military bases
i Belarus, freely transport gas and oil through the
republic and move people and goods,

The second stage, which was to have begun
somenme in the summer, would have required
approval of the Belarusian and Russian parlia-
ments. During this stage, atizens of Belarus would
be allowed to turn in a certain sum of Belarusian
rubles for Russian rubles at a one-to-one exchange
rate. By August 1994, the marker exchange race
had jumped to one Russian ruble to 13 Belarusian
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rubles. Following the currency swap, the Central
Bank of Russia would have sole right to issue cur-
rency and conduct monetary policv. The National
Bank of Belarus would become, in effect. a branch
ot the Central Bank of Russia.

As it turned out. the Belarusian Parliament did
not ratty the agreement and Prime Minister
Kebich suggested the question be put to a national
reterendum during the June 23 presidential elec-
tions. At the nime, public opimon polls indicated
strong support for union with Russia. Just as Alexis
de Tocqueville explained in a somewhat similar sie-
nation in America: “Do you suppose that the peo-
ple could understand the reason for their opinion
amid the pitfalls of such a difficult question abour
which men of experience hesitate”

In the case of Belarus. however. there were tew
grounds for hesitation. The second stage of the
agreement requ:rcd changes 1o the Constitution
which had come into effect only 12 days before, The
agreement violated Art. 1 of the Constitution guar-
anteeing that “the Republic of Belarus is supreme
and possesses the fullness of power on its territory
and exercises domesnc and foreign policy indepen-
dently.” Having signed the agreement. the prime
minister also ignored Art. 7. which supulates that all
officials shall éperate within the limirts of the
Consuturion and the laws adopted in accordance
with it. Legal enacements contlicting with the provi-
vions of the Construrion are not legally valid. The
agreement also ran counter to Art, 141 which reads:
“A unitied budgetary financial, tax, credit. and cur-
rency policy 15 pursued on the territory of the
Republic of Belarus." If the planned merger were to
be accomplished legally, Art. 145 needed 1o be abol-
ished altogether: “The banking system of the
Republic of Belarus consists of the National Bank of
the Republic of Belarus and other banks. The
National Bank regulates credit relatons, cash in cir-
culation, determines the procedure of payments and
las the exclusive right to issue monev.”

It is little wonder that the merger agreement
rmggered a herce polidcal storm. A group of
depuries accused the prime minister of violatng the
Constitution and demanded a criminal investiga-
tion that, of course, went nowhere. Another group

of parliamentarians addressed Matthew Kahane,
permanent UN representative to Belarus wich a et-
rer stating: “Mr, Kebich, resting upon those forces in
the Supreme Soviet, which allow themselves gross-
ly to wielate the state constitutional system.
attemprs to incorporate Belarus mro the Russian
Federation by unconstitutional means.” The
authors of the letter expressed their certainey that
the international community was mterested nei-
ther 1n destabilizing the sitvation nor in maintain-
ing Russian nuclear weapons in the center of
Europe. They asserted that the United Nations
should theretore cvaluate the agreement i legal
terms. The letter also ¢rideized the Russian
Government, "a member of the UN Secunty
Council.” for signing an agreement which clearly
contradicted the Belarusin Consatution.
Moscow's politcal circles are divided regard-
ing the union with Belarus. On the one hand.
Russian polls contnually show the popularity of
integration. Politicians from both sides—radical
economic reformer Grigory Yavlinsky on the
democratic side, to Vladimir Zhirinovsky, the
ultranationalist on the totalitarian side—favor it.
Prime Minister Viktor Chernomyrdin appears to
support a union at almost anv cost. On the other
hand. Russia riow has an articulate lobby vlhich
believes that anv attempt to recreate the empire is
dangerous. Yegor Gaidar and Boris Fedorov
oppose the union: They argue thar an atrémpr o
reconnect the unreformed economy of Belarus to
Ruissia’s will cause a surge ot mntlanon in Russia.
Within a short time, they add. all Belarusian prob-
lems will be blamed on Moscow. As Fedorov has
putit: “The easiest way to create Belarusian nation-
alism would be for us ro take over the place again.”
The Natonal Bank ot Belarus found ieself ac the
epicenter of the turmoil. Like a bolt from the blue. the
news arrived thar NBB chalrman, Stanislau
Bahdankevich, signed the agreement in Moscow on
the condition that the Natonal Bank retain the exclu-
sive right ro conduct its own monetary policv. On
May 20, just before the beginming of the preadental
campaign, Mr. Bahdankevich voiced his opimion in
Narodnaya Gazesa: *1 believe the monetary union has
gone wrong, It is possible only on the terms pu forth




by Russia. There appears to be no room for
compromuse, [ consider Russia's condinons
us absolurely unacceprable.” This sarement
revealed a major nft berween the govern-
ment and the Nadonal Bank. For the first
nme. the general public saw Belarusian
hankers exhibit some independent behavior.

When Belarus was part of the USSR. it
had no bankimne system of 1s own, All banks
operated as branches of the State Bank of
the USSR. The sovereignty acquired mn
199, did not require an immediate intro-
duenon of an independent financial system.
In a kind of postdivoree inertia, the ruble
conanued to circulate in all former Sovier
republics, Bur in the second half of 1992,
Russta undertook the first steps towards cre-
anng its own monetary svstem. Banknotes,
with portraits of Lenin, were replaced wich
new, de-Lemumized ones. The Cenrral Bank

“I believe the
monegary
union has gone
wrong. It is
possible oniy
on the terms
put forth by
Russia. There
appears to be
no room tor
compromise. |
consider
Roussia’s
conditions as
absolutely
unacceptable.”
Stamslau
Bahdankevich,

Narodnaya Gazera
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menal bodv. [t issuea credas and fulfilled
nrders from the Couneal of Ministers.
Gradually, though, Belarusian bankers
beran to understand thar their role should
be that of an independent msatuaon, if
marker retorms were o be successtul.
Stamslau Bahdankevich conducred ralks
with the IMF, World Bank and the
European Bank for Reconstruction and
Development. The IMF gave considerable
technical aid to the bunkmtr, svstem in
Belarus, primanily by reaching the basics of
market economics 1o its personnel.

In an assernon of independence. in
carly June, the board of the NBB retused to
grant the government a huge credic o buv
animal food. By that nme. the government
had already used three quarters of all cen-
rralized credits for 1994 wo support the unre-
tormed kelkliozes and sovkiozes. The budget

of Russia retused to supply automancally its

allocation o agriculrure amounted o 3380

new money and credits o other republics,
which contradicted the CIS agreements, After a seres
ot empty protests and in need of money, the republics
began to build thetr own tinancial svstems.

‘The government of Belarus tirst tried to protect
its marker by mtroducing a number ot different
ration coupons and other surrogaces. These had lictle
it any etfece and. in June 1992, the interim Belarusian
“ctble” wasissued, This currency, printed 11 Russia, 15
berrer known as the “zaicluk” or “hare.” Parliament,
however, did not endow the zaichik wich the status
of & national currencv. There were different
exchange rates for different Russian goods. and
Russian rubles continued to circnlate in Belarus,
Within a verv short period of time, the Belarusian
ruble did not even represent the original value of irs
one-to-one exchange rate. So quickly did the zaichik
lose 1ts value thar one soon had ro add a zero 1o any
denonunation o caleulate ies actual value. Bur the
MNational Bank alone can hardly be blamed for the
endless contusion. It had little real authonty i the
face of Parliament,

Though formally subordinated to Parliament.
during the first years of Belarus's independence, the
National Bank played the role of a rechnical govern-

billion rables. or over a quarter of all expen-
dirures, Prime Minister Kebich publicly characrerized
the retusal to grant credit as rreason and charged the
NBB wich acang politicallv. He also blamed the chief
lanker tor the nonamplementaton of the monetary
ynion with Russia,

Stamislau Bahdankewich asserted that the bank
favered such a union, but a union based on equal
rights. that did not deswov the ndependence ot
Belarus, He said: “We do nor agree that a toreign
state—even a triendly one—should bemn to formue
late our economic policy. We oppose the transter of
the National Bank of Belarus—with its assets and lia-
liilities—to the ownership ot another state; the
approval of the Belarusian budger and the amount
of 1ts deticit by the Russian Duma; the recaleulanion
af our bank and enterprise funds on the basis of an
unprofitable-for-us exchange rate, The monetary
merger—one based on condinons which violate our
Consneurion and contradier our economic and polit-
ical interests—should not be implemented. Instead of
the monetary merger, it is possible to sign an agree-
ment on bilateral payments with Russia.”

Economic integration wich Russia was a central
theme 1n Kebich's presidential campaign, (See the
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Belarus Update in this issue.) This card. however,
was also plaved by his most dangerous opponent,
Alexander Likashenka. Afrer the first round of
voting, cthe latter led with 45 percent; the prime
minister finished sécond with 17 percent. Ina des-
perate attempr to save the situation, Kebich was
reported to have asked his Russian counterpart to
send five railroad cars of Russian rubles to Belarus
in order “to show something to the people.”
Instead; Viktor Chernomyrdin himself arrived in
Minsk and the two sides signed ver another com-
Muniqué on monetary merger.

Kebich sutfered a severe defeat in the second
round of elections. Bur the NBB is hardly sater
now than betore. The new president. Alexander
Lukashenka. has no consistent economic views or
program. He promises to strengthen the state-reg-
ulated cconomy, free prices, provide high levels of
social protection and market reforms—all at the

same time. Like Kebich, heseeks a solution to the
economic crisis in closer relations with Russia.
Yet, for now. Stanislau Bahdankevich has pre-
served his position as chief banker,

It is sall too early to make any judgments con-
cerning the furure relations of the executive and the
bank. It is interesting though, that the new prime min-
ister, nominated by the president, is banker Mikhail
Chyhir, former head of the Agrarian Bank. So far. the
new Constitution has passed its first test and protect
ed the NBB from liquidation. Butthe idea of merging
the two monetary systemns is far from dead. A possible
union with Russia remains on the Belarusian political
agenda. Perhaps the nme is coming for the Nartional
Bank of Belarus to protect Belarus's sovereignry.

Alexander Eukashule is a mentber of the Commission of the
Supreme Sovier of Belarus on the. Rights of Victims of Political
Repressions. He is a freedance writer based in Minsk.
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Monetary Policy and Central Banking in Russia

Baoris Fedoroy

Monetary policy and central banking mn Russia
have a wvery short but tumulruous history.

Throughout the 1980s, in the former State Bank of
the USSR, the debate on central banking, monetary
policy and its independence from government was
ongoing. But nothing could be done given the exist-

ing pohideal environment. The Central Bank of
Russia (CBR) was created in 1990 asa branch of the
State Bank of the USSR, As an indicator ot the
Soviet bank's reluctance to accept reform, the CBR
governor was not admitted onro the premuses of the
Sovier bank on his first day in office, The Law on
the Central Bank of Russia was enacted in
December 1990, bur during the following year. the
central bank was extensivelv used in the political
fight against Soviet authoriry and henee was too dis-
eracted to develop monetary policy, After the col-
lapse of the Sovier Union, 11 Januarvy 1992, the
CBR took over the activities of the Srate Bank of
the USSR and became a full-fledged ceneral bank.
This comcided with the inidal negotiadons with
the IMFE. when monetary policy became pohincally
important and a tashionable subject.

Serangely enough, retormers like Yegor Gaidar
joined forces with ant-reformers like Ruslan
Khasbulatov, former speaker of Parliament, in oust-
ing the first governor of the TBR., Georgy
Maryukhin. His removal came just when he had
begun to do the nighr things. like increase incerest
rates. A wise Soviet ‘“pragmaust,” Viktor
Gerashchenko. replaced Matyukhin and immedi-
ately took on the reformers. The end of the Gaidar
government, in 1992, began with Gerashchenko's
assent. The compromises ot the second half of 1992
boiled down to the following: issuance of CBR cred-
it to cover mter-enterprise arrears and replenish
working capital of state enterprises; a freeze on
mterest rates; and automatic and unconrolled loans

Gl

ra CIS countries. | was notsurpnsed when [ entered
the government in December 1992 and was con-
fronted with soarmng inflation, 2 collapsing
exchange rare and an enormous budget deficit, offi-
cially claimed to be five perecent of gross domestic
product. and in reality 35 percent.

But the worst problem was that credit emussions
were not controlled and no one really knew how
much eredit was being issued. It was also clear that
combating intlacion in the rraditional sense was
impossible undl the financial svstem was brought
under conrrol and made more efficient and man-
ageable. The plan was first to close the biggest black
holes ot the economy and create the cornerstones of
1 monerary policy: to reduce and control credits ro
the CIS. increase the central bank interest rate to
the level of inflation (a positive rate), creare a system
of control over central bank loans. abolish subsi-
dized loans, include all federal expenditures in the
federal budget, stop the obligatory sale of export
revenues, decrease pure central bank emissions and
cornplete the price liberalizaton process. The
whole strategy was to cut bank leakages, to make
che system more responsive to monetary policy and,
i general, o fiscal policv. [ am quute pleased that
most of these goals were reached. The main mone-
tary policy mstruments were (last vear and today)
as tollows: limitation of central bank credits to the
government and the economy, umfication and
increase of central bank iteresr rates and stabiliza-
tion of the ruble exchange rate.

Constraints

There were numerous constrants that made the
plan outlined above nearly mlpnssihle to imple-
ment. The presidentand prime minister gave insuf-
ficient and {neonsistent support, and the majority of
the government did not really support the financial
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stabilization plan or the retorms. Throughout the
year most reform poliey measures were opposed by
the central bank and Parliament, which constantly
rried to undermine retorms at any cost. Finally,
there was a complete lack of qualified staff in the
public sector. Very low wages had led to the exodus
of the best specialists.

In view of these constraints, the whole reform
exercise was a constant game ot political maneuver-
ing with reformers negonating, cajoling and plav-
ing triends with the oppositon (e.g. the so-<alled
Round Table, a fruitess exercise), piming some
power bosses against others. We adopted an aggres-

sive style and used pressure from

sidize bread prices any turther. The events afrer
the dismissal of Parliament gave the government
the resolve to go through with rhis. Bread prices
are alwavs extremelv politically sensitive and the
prime minister shed considerable sweat before he
signed the decision.

While coal industry problems continued tor
obvious reasons, the grain and bread price liberal-
ization, within months, brought a new phe-
nomenon. Suddenly. atter 30 long vears. there
was enough grain to discontinue imports, [he
more immediate result was thar it eased the bur-

den on the budger.

the “international communiry” to |Indeed. the wihole concept| Interese rate policy

fighe for reform. Money from the | of money was distorted. | Inretest rates never plaved an eco-
West was never crucial, bue inflo- | Simple market notions, | nomuc role mn the tormer Soviet
ence on policy definitely was. like yields or present Union. There were no interest

Messages coming from Western
advisors and internadonal financial
instimaons were listened to, some-

value of money, did not
exist. Contrary to basic
nionetary notions, in

rates. Indeed. the whole concepr of
money was distorted. Simple mar-
ket notians, like vields or present

rimes more than what domestic |Russia, most people think| value of monev, did not exist.
retormers admit. Because the mild inflation is caused by Contrary to basic monetary notions,

academic styvle was tound inettec-
tive, the reformers’ aggressive
stance was a forced necessity.

Price liberalization
One should start with price liber-
alization because it is a prerequi-

higher interest rates. Such
tl:lmkmg is a result of the
experience with the
planned economy where
economic decisions were
never based on the price
of goods or credit.

i Russia. most people think infla-
tion is caused by higher inrerest
rates. Such thmkmz is a resulc of
the experience with the planned
economy where economic deci-
stons were never based on the
price of goods or credit. That is

site for an etfective monetary poli-

cv. General price liberalizadon began in January
1992, bur was not completed and thus remained a
primary task for 1993, But the polirical sitnarion
had changed bv 1993 and the idea of a price freeze
was much more popular than was further price
liberalizarion. Nonetheless, the coal price liberal-
ization came 1nto etfect on fJuly 1, 1993, mainly
because the situation in this industry became so
desperate that people were prepared for anything.
One can give credit to the newly appointed fiest
deputy prime minister. Oleg Soskovetz. who at
that stage was instrumental in making che dea-
sion. Similarly, grain and bread price liberalization
was helped by the difficulties with payments tor
outrageous state purchases and the inability to sub-

why the intlanon rate was at 1000
percent per vear while the cencral bank main-
rained an 80 percent interest rate, from Mav 1992
to March 1993,

[t took three months of birter arracks on the
central bank to make ir raise interest rates. The
policy of bringing interest rates to a rational. posi-
tive level became a fact onlv on May 22, 1993,
after the tamous joint economic policy declara-
rion of the government and central bank. The
sovernment stipulated that the official interest
rate could nor be more than seven percent below
the prevailing market rate (in March 1994 this
was changed to five percent). Retormers can
claim an outright victory since between March
and October 1993, the official interest rate was




raised trom &0 percent to 210 percent. despite
resistance rrom the central bank. By the ena of

1993, tor the tirst ttme 1o vears. the central bank's
lending rate was pn'iltl‘l.'

Ihe man objective was o phase out the absura
Luffcrrnu: perween marker and central bank rates,
u.liﬂ tl'u:'n ] IHZI.LL dﬂpm].t TALCS P‘DSI.“VE. {j’n W OCCa-
sions we had to pressure the savings bank, which sall
holds 80 percent of all personal savings, to hike its
deposit rates ana hence decrease the ourrageous inter-
est margins, in December 1993 this occurred. creating
2 basis for longer term credit and the macroeconomic
conditions comparible with stabilizadion policies.

The biggest problem for the development of the
sconomy was, and is. a rotal lack of financial sources
bevond 36-month nores, The only way around this
dilemma s ro approach the authorites, wno Slll'lpi‘_\-’

isstie money, once again destabilizing the system. If

rechnological renovation does not take place and
financial instruments are nor introduced. people
cannot save money for investments and there is no
chanee to break the vicious cvele.

Throughour 1993, lending rates were alwavs
lower than the mtlanon rate. If we compound the 210
percenc interest rate. it is still onlv aboura 600 percent
annual rate. Butintlation on average was runnmg 900-
1000 percent per annum. Thus, all the complaints
abour high interest tates were absurd. Ar the same
ame. mgh mtlaton and low productviey had the
cttect of depriving enterprises of their working capieal,
and firms wich long producton cveles had to make use
at shoreterm loans, which is nearly impossible. The
onlv viable answer was to bring down intlation,

[nreresc rares differed substantially berween
regions. The greater the distance from Moscow—~
the higher the rate. In certain cases this fact has been
used by remonal authorities as a valid reason tor

EVEN MOre SePAransi. That1s why the etficiencv of

money markets was, and is. one of the most impor-
rant tasks in the near tuture. Otherwise, interest
rate poley has little effect on the svstem.

Credit control

In 1993 we tried to implement a policy of slowly
tightening credir, curnng otf central bank loans ro
the governmenr and economy. As a ratio to GDPR
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such loans went down in 1993, from 335 percent 1o
12.8 percent. But the share or cenrralized loans in
aggregate credit decreased only from 88 to 85 per-
cent, which shows that our policv had more erfect
ot the overall volume or credic than on central bank
lvan practices. The overblown role of the centrai
lank extending credit pointed to serious dispropor-
nons 1 the economy.

The main task i 1993 was to control this
srowth in credits. The government’s Credit
Commission played a crucal role in this by assum-
ing responsibility for credit control. and inivating
quarterly credie linuts. The 1dea was to create a
mechanism for curtailing credit expansion, a bottie-
neck to stop unwarranted central bank credis. [t
was a primirive mechanism. but at that time it was
essential and the mose ettective torm ot control, Tlie
heaviest harrowers were the agriculture and energy
sectors and the northern territories (which have
shortened seasons tor supply deliveries),

The credit limits were largely observed (except
tor the third guarter) and resulted in a falling inrla-
ron rate. The main problem was resistance from
within the government and the CBR. The Credic
Commission became a powertul and hated insaru-
tion and thatis whv a bactle for its control has begun,

A milestone event int the tight againse inflation
came on Seprember 25, 1993, with the deasion o
abolish subsidized loans. This meant that all creaus
had to be given ar the CBR rate. (Previously. all loang
ro the agrieultural sector were extended ar a tracnion
of the CBR rate.) The abolinon. combined wath the
constant increases in the rare. helped diminish the
demand for centralized loans. The current govern-
ment has promised not to reinstate the subsidized
loans. Bur the unsolved problem 1s the very low
repayment rate ot CBR loans. The repeated extension
ot these loans makes them. in effect, similar o budeet
expendimres and subsidies, They distort credit mar-
kers. Again, the current government promised not to
extend repavment ot any loans, but it 1s not clear how
these loans will ever be recovered.

Other forms of control
Obwviously it is notr enough to control only CBR
credit, but at the inidal stage this was of
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PAramount 1mportance in order to creare the con-
ditions for a more effective monetary policy. Once
mterest rates are positive and CBR credic under
relative conrrol, one-should start thinking about
other forms of regulation. The most obvious is che
minimum reserve requirement of commercial
hanks, which existed for several vears at approxi-
mately 20 percent. This instrumenc really does not
work because o many items are excluded from
the caleulanon formula, for example, CBR credis.
Thus, reserve requirements actually sumulace rak-
ing loans from the CBR. Direct quantitative cred-
it controls on commerctal banks and interest rate
ceilings do not exist for the moment and will be
politically ditficult to install. This means thar the
onlv realistic wav to improve efficiency is to retine
retinancine mechanisms, the CBR interest rate
and marker operations palicy.

Ruﬁnancing mechanisms

The other major problem is the absenice of normal
refinancing facilities ac the CBR. The law asks the
CBR to extend loans only to commercial banks. But
i practice CBR officials are sull intent on provid-
ing loans to specitic enterprises under the disguise of
refinancing commeretal banks. For more than a
vear the CBR promised to credate a new svstem of
credit auctions, but they began only in Fcbru::rv
1994, and represented only a dnv porton of toral

CBR credits. The rarget was to have ten percent ot

CBR credirs aliocated through auctions in the first
quarter, and 15:17 percent in 1994 as a whole, [
think the traditional forms of bank refinancing
bhased on securinies and “lender of last resort” princ-
ples should be developed. There is some mlk abour
creatme rediscount facilities ar the CBR bur 1t is
unlikely that this will soon occur.

Financing the budget deficit
Cutting the relanive size of the budget deficit is

important, but no less important is the svstem of

deficit financing, Our biggest problem today is that
nearly 100 percent ot the deficit 15 financed by
printng money, In 1993, issues of securities covered
just two percent of the budger deficie (330 billion
rubles). In the beginning of 1994 security issues

increased slightlv but not enough to seriously
change the situation. Most of the existng securires
ite three-moneh treasury bills that have been issued
since Mav 1993, m ever increasing amounts. Now.,
six-and 12-month treasury bills are o be issued. In
September 1993 the government issued gold-
backed bonds, a deferred forward contract to pur:
chase ten kilograms ot gold. Medium term secuni-
ties for the populanon are planned. The biggest
issue in covering the deficic with markerable securi-
ties today is the government's credibilitv. After so
many instances of the government not paving its
obligations and announcing monetary reforms.
there are few who believe in government bonds,

Inter-enterprise arrears

One of the most pamtul problems of the Russian
economy s the mountn of inter-enterprise
arrears, which seem to have had a snowhball eftecr.
One cannot deal with monerary issues without
addressing this problem, It is ore of the most
important tools used by the opposition to tight
reforms and, at the same nme. it is a potenal dis-
aster for any financial stabilization policy, The rea-
sons for arrears are simple. There 18 an inflation tax

on the working capital of enterprises with long pro-

duction cyveles and the legal svstem allows firms nor
to pay debrs, with relatively no impunitv, The real
scale of nonpavmenss by enterprises is not known
but it is clear that i real terms (and relanve o
GDP) it is not the most important problem today,
The best indicaror 1s that even indusrnal managers
are no longer as hysterical as they used to be,

The problem is that instead of applying finan-
cial discipline with insolvency procedures, many
government officials continue to cover inrer-
enterprise arrears with CBR credits. In addition,
they consider it appropriate to index the working
capital ot enterprises, using the same soutce. In
1992 such an idea was applied and caused the
exchange rate 1o freefall, destroving the chances
for stabilizavion. If there were a boost i produe-
tion then it was like a drug addict who gets more
happy and lively atter an injecrion. As later
checks showed, most of the money was, in any
case. misused. In 1993, despite a lack of real sup-
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part within the government, we managed to
avoid a repeat of this situation. But the danger 1s
sall there. In late 1993, a presidential decree on
the mandarory conversion of arrears into bills of
exchang& was 1ssued. The idea is thar once the
bills expire. enterprises either pay or go bankrupr.
Thus far, resistance to this scheme is so strong that
practical implementation is impossible.

The banknotes exchange

One of the most controversial events and the only
“shock” of 1993 was the ill-conceived and unexpect-
ed exchange of banknotes issued from 1961-1992,
for new banknotes, not given to the CIS countries.
The prime minister fully relied on Gerashchenko in
this mater and retused to listen to the Ministry of
Finance. The monetary retorm was illegal because
the amount of banknotes to be exchanged can not
be limiced if the law savs that they are the “uncon-
ditional cbligations” of the CBR. In characteristic
Sovier fashion, just two weeks before the acton,
promuses were given 1o the CIS members to con-
nnue the exchange of old banknotes. ar least until
the end of the year. ([n January 1991 there were
similar promises before the exchange of the large
denomined banknotes.) The agreements with other
countries were clearly broken. Inn the end. of course,
no one bore any responsibility.

Ar the moment the banknote exchange was
announced. the CBR was assuring CIS members
that supplics ot new banknotes would soon tol-
low., One could only guess abour the monves
behind the scheme. Could it be that the CBR
aspired to be the central bank of several counrries,
virtually uncontrolled? Many officials held the
misinformed perception that once the ruble was
the only currency in the CIS. all of Russia's trou-
bles would automaticallv disappear.

This monetary reform has led to numerous
disorders and criminal offenses. Techmeally ic was
a disaster because the exchange points were not
properly organized and there was a shortage of
new banknotes and especially coins. The reform
saw loads of cash poured into Russia. causing a
shopping spree and an inflation hike. We lost at
least rwo months in our fight wich inflation. 1 sall

think that the best way to have solved all these
issues would have been to continue with a policy
of supplying the CIS countnes with old banknotes
only, while, at the same time. withdrawing them
in Russia and officially notitving CIS members
rhat we could ask them to introduce their own cur-
rencies or consider joining the Russian Federation,
Deceitful policies only worsened relations with
the former republics, but deceit was always in the
blood of communist officials,

Monetary policy vis-a-vis the CIS countries
On July 1 1992, Russia ceased to accept rubles
issued by other CIS countries in book entry form.
Paper money continued to be printed only in Russia
and then given to our parmers free of charge. A
unigue systern was tormed with cash being Russian
in origin. while deposit money was national.
Banknotes had an obvious oneto-one exchange
rate, bur deposits were exchanged at an increasingly
different rate. favorable to Russta. At the same time,
locally created deposits were going at a one-to-one
rate with Russian banknotes.

In effect. wtercountry sertlements had to be
only in rubles carned in Russia (balances ar corre-
spt}ndent accounts) by selling goods or services,
Sinice this was not sufficient for our partners, a
strange svstem of so called “technical credits”™ was
instituted with two trillion rubles having been pre-
sented to CIS countres berween July 1992 and
April 1993 (not counring cash supplies and subsi-
dized prices for many commodities). It was
demonstrated beyond a doubr who wasand is the
donor in the former Soviet Union. But somehow
Russia does not appear i the ranks of the world’s
largest aid providers.

[c was also clear that despiee something being
called a ruble zone, CIS countries were absolutely
autonomous in their monetary, credit, foreign
exchange and customs policies. It was clear that
reforms were moving much faster in Russia and
that special arrangements with the CIS countries
hindered the movement ahead. The first quarter of
1993 was spent in attempts to destroy the described
system, using appeals to the government,
Parliament and CBR. Nobody wanred to make an
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ctforrand the CBR was bluntlv refusing to cooper-
are. Success came only when we managed to insert
a certain pomnt in the Supreme Sovier statement on
the budger thac prohibited new automaric loans
without Parliament sanctioning them in the budget.
That appealed ro the depuries” egos.

The new svstem envisaged fixed limits for CIS
loans, amounts linked to dollars, definite nme pen-
ods and positive interest rawes. As a result. from
January 1 to April 20, 1993, such loans amounted
to 850 billien rubles and, for the rest of che vear,
only 400 billion which. given intlation, meant a
tenfold decrease. The end to the “technical credits”
meant increased demands for banknotes which
the CBR provided. After the monetary reform in
July 1993, there was a panic in the CIS countries,
manipulared by the CBR to speed up formation ot
the “new ruble zone." Reform could have been
used ro form civilized relations wich the CIS coun-
tries, bur instead a bartle berween the rwo
approaches ensned,

Nonetheless, the reform, for the time, finally
split the monetary systems of the former Soviet
republics. Despite frenzied attempts to have 2 new
ruble zone within weeks, nothing really serious
happened. uncl the agreements with Belarus were
signed in April 1994, Turkmenia, Kazakhstan,
Armenta. Uzbekistan, Kyrgystan. Azerbaidjan and
Moldovia have all introduced their pwn currencies.
Ukraine, Georgia and Belarus sull have currency
substirutes leaving enly Thajikistan, to a cerrain
degree, in the ruble zone.

The recent agreements with Belarus show
that the aum of our neighbors is to'ger Russian
demestic prices tor energy, a right to pay for it
with credit emission, an exchange of savings at a
one-to-one rate and a renewed supply of cash, free
of charge. Todav, Belarus has an inflation rate
four times higher than in Russia: the “zaichik”
ruble exchange rate appreciated in three months
from tour ro ten local currency units per ruble.
The intended unification of the two monetary
systems will instantlv give to each Belarusian
abour §70 and prices will become more stable.
But at the same nme, Belarusian authorities resist
the concept of a single monetary authoriry and a

single budget system. This is reasonable because
without political unification such a loss of
sovereignty can hardly be explained.

What is worse 18 that no one can explain what
Russia gains trom this deal, Instead of fostering real
¢economic integration. irresponsible politicians prod
the country to dangerous experiments. One hears
astomishing things like “let us nor discuss derails”
when it is a marter of long-term national interests.
In my view, only full poliical unification could
warrant the price we ar¢ all asked ro pay. What 1s
also worrisome is that during government consula-
nons with the IMFE it was implied that the agree-
rment on monetary unification would not aceur
without everything being properlv prepared. The
signing of the agreement was unexpected and |eads
one to think that there conld be further unpre-
dictable surprises this vear.

Central bank independence

For more than 70 years the USSR had no real
central bank and the State Bank of the USSR was
just part of the government, The idea ot central
bank independence became widely popular with-
olit people understanding its meaning. The first
mistake was to ¢exchange the bank’s dependence
on the government for a dependence on
Parliament, The idea was to lessen the inflation-
sty miluence of the government., but n realicy it
was subsdrured, with Parhament artempting dav-ro-
day management of the central bank, In what coun-
try does the speaker of Parliament ever have a direct
relephone line to the governor of the cenrral bank?
Since our Parhament is even more dominarted by
lobbies than is the government itself, it is like giving
the central bank to vultures: The pro-nflationary
pressures only increased.

The second problem is that given the lack of a
central bank culture, our central bankers do not
tend to act a5 normal central bankers. The experi-
ence of the last two years 1s that cthe Minisoy of
Finance is mote like a central bank and the CBR
1s more like a licensed industrial and agriculeural
lobby. Given the inefficiency of the law, which
never anticipated such 2 situation, the conse-
quences were very grave. To cite but a few: disor-
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der with the settlements system, bizarre mone-
tary reform and disregard for primarv, monertary
policy objectives.

The biggest problem is that instead of pursuing
Just one target tor the national currency, the cenrral
bank 1s always maneuvering and even parncipartes
in political games. Today. the degree of CBR inde-
pendence, in practical terms, is unique because it
really can do whatever it wishes. That 1s why we
are preparing a new CBR law which will not take
the independence away but will give guarantees
that a more responsible monetary policy will be fol-
lowed. This is primarily a question ot decision-
making procedure within the CBR.

The fate of financial stabilization in Russia

The inflation rate tell roabout exght percent in March
1994, the lowest in nearly two years, In January, the
new government was so frightened by criticism that
it i’orszot about corrections to the economic policy and
acted in quite a monetarist way. The problem s thata

financial stabilization policy is still not really
embraced bv the authonties. The recently declared
target of seven-to-nine percent inflation per month by
December 1994 is not something with which one can
he truly content. What s surpnising 1s that organiza-
tions like the IMF agree to such policies.

The latest joint declaration ot the government
and CBR has some correct points, but there are sus-
piciously too many points like “we shall not fix
prices, exchange rates, etc.” Instead. “we shall do
this and this.” There 1s still a chance thart financial
stabilization will be achieved. but the CBR and its
monetary policy will have to play a crucial role. 1
do not think this will happen in 1994, but the
foundation stones were laid and recent experience
shows that it is possible to have an effective mone-
tarv policy in Russia.

Boris Fedorov, former Deputy Prime Minister of
Economics and Minister of Finance, is currently a menther
of the State Duma.

Constitutional Courts and Central Banks:

Suicide Prevention or Suicide Pact?

Jon Elster

y » | I i " ] i )
Consurutions are chatns with wiich men bind themselves in their sane moments that they may not die by a suicidal

liand in the day of their frenzy. (John Potter Stockton)

The Constitution is not a sutcide pact. (paraphrase of a dissent of Justice Robert Jackson in Termuniello v. Ciry

ot Chicago, 337 U.S. 1. 37 [1949])

[ shall argue that the double-edged suicide analo-
gy applies both to central banks (including, in
the US, the Federal Reserve Board) and to con-
stitutional courts (including, in the US, the
Supreme Court). On the one hand. these institu-
tions can act as salutary chains on the tendency
of democratic majorities to act under the sway of
passion or short-term interest. On the other
hand, courts or banks (as I shall call them for
brevity) may, if unchecked. become dominated

by sectarian ideologies that take no account of
the public interest.

Currently. strong and independent courts and
banks are in fashion. largely because of the intlu-
ence of the United States and Germany. In Eastern
Europe. 1n particular, insttutional and constitution-
al design owes much to the prestige of the
Bundesbank and the Bundesverfassungsgericht. In
this paper I sketch some arguments for the current-
ly untashionable view that very independent courts
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and banks mav be a remedy more dangerous than
the disease. Theinsulation of courtsand barnks from
varhament and government ¢an be taken too far.

Democracies need o be sbibized by constitu-
rons. Let me define the three key terms in this
statement. By democracy | mean a system in which
volitical power derives from majority voting by rep-
resentatives chosen in free. fair and competitive
¢lections under umversal suffrage. By a constitution
| mean a set of laws that (i} regulate more funda-
mentai mateers than ordinary laws and (ii) are more
difficult to change rhan ordinary laws. The obsta-
cles 1o consttutional change can take the form of
obligatorv delays, m'r::qmring a supermajority. or a
combination f{as in Norway) or tradeoft (as in
Finlana and Bulearia) of both. The idea of stabiliza-
rion can e mken in two senises. On the one hand,
one can think of 2 constitution as a kind of flvwheel
rhat. by prevennng rapid changes, promotes pre-
diceability and long-term planning. In this perspec-
tive, it does nor matrer what the constitution 1s. only
that it is relativelv fixed and immumble. On the
other hand. one may think of a consurution as a
device for collective self-protection or self-binding
that prevents the majority from vielding to sudden
passions or short-term intereses. In this DErSpective.
the substance of a constitution obviously muarters
very much. In the present paper. | limit myself o
stabilizanon in this second sense.

The 1dea ot selt-binding or seif-protection hasa
literal tnterpretation in che theory of individual
behavior, a paradigm case being that of Ulysses

who bound himself to the mast to protect himselt

from reacting 1o the song of the Sirens. Iris far from
obvious i what sense thus idea can be transterred
to the field of constitution making. In the first
place. one may cite the late Norwegian histonan
Jens Arup Seip to the etfect thar, “In politics people
only try to bind others, not themselves.” In the sec-
ond place, there 1s the obvious tact that even if the
founding tathers do in fact wane ro tie their own
hands. they also e those of later generations, (The
often-made proposal of writing penodical consticu-
tional conventions into the constitution has, to my
knowledge, never been implemented.) In collec-
tive selfhindineg, that is, the self that binds can be

botch less and more than the seif that is bound. It |
nevertheléss adope the ficrion or myeh that consti-
rittons are collective aces ot self-binaing. I shall also
jore the occasions when the fiction becomes (oo
obvious and implausible.

There are rwo main phenomena thar induce
ndividuals and collecuivities. perceived now as indi-
viduals wrir large, to imic their ability to rake cer-
rain actions in the future. First. they might antici-
nate that, under cermin. generaily unknown cir-
cumstances, rheir passions might override their
well-considered judgment. | am nor mlking here
sbout what one mighe call “standing passions.” such
as religious or ethnic prejudice. Because these pas-
sions are as likely to be present at the constitution-
making moment as at later umes. the founding gen-

ration will not have an incentve to guard them-
elvesagainst them. Rather, 1 have in mind the sud-
Jen panics. fears, greeds and hopes that can arise in
rurbulent situations.

Second, individuals mighr bind themselves o

~the mast because they know themselves to be sub-
ject to dynamic inconsistency. Roughly speaking,

rhis phenomenon can be defined in terms of an
inability o stick to past plans. It can arise in oneof
rwo wavs. On the one hand, individuals who dis-
count the funure in a non-exponential manner will
invanably find that when the time comes to realize
plans laid in the past. thev no longer have an incen-
cive to.do so. This mechanism is not refevant in the
PIesent COREEXL. On rhe orher nand. dynamic

inconsistency may arise through strategic interac-
rion. As it ts easier to illuscrate this idea than to
define ir, consider inflavion as an example. Onee
emplovers and workers have secied ona nominal
\Wage contract, government reacts by serting mnfla-
tion at a cermin level, Because the government
cares both abour price stability and employment, it
will choose a positive level of intlanon, which will
reduce real wages and increase the demand for
labor, Workers, anticipating this reacrion, will then
set nominal wages ava level that gives them the real
wage at which thev are aiming. Exactly the same
real wage would have been achieved if (i) the gov-
ernment had announced a policy of zero inflation,
(it) the workers had believed that the government
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would implement it and (iif) the government had
it fact implemented it. Moreover. that real wage
would have been achieved wirhour the costs assoct-
sted with inflation. However. thus policv sutfers
trom dymanic inconsistency, If a policy of zero
mtlation is announced, workers will disregard 1t
because they know that the government will have
an incentve o deviate from it later. The optimal
plan—zero intlation—is inconsistent,

If an individual or collective acror is subject to
sudden impulses or ro rime inconsistency and knows
ir, it makes sense to take precautions against these
tendencies. Self-binding, while not the onlv precau-
tionary strategy, seems to be the most imporrant
one. In the political context, self-binding can take
several forms. To euard oneself aganst sndden
impulses, an obvious precaution 15 o creare delav-
ing devices. These can operate either in the normal
political svstem—bicameral systems are otten just-
tied by their “cooling-down” effects—or by writing
certain laws into the constitution and making them
subject 1o especially slow and cumbersome amend-
ment procedures, To guard oneself agawnst nme
inconsistency, one mighe also envisage two proce-
dures. First. the tme-inconsistent agent might wrte
the optimal policy into the consututon and require
a1 supermajoncy for its amendment. Second, the
agent might confer poliev-making powers in this
area to an independent agent not subject to time
meonsistency and endowed with similar consar-
rional prorection,

Consneutional courts and central banks fit naru-
rally into the general scheme | have skerched here.
Let me consider them one by one.

Courts

If a constiturion 1s seen as a precommicment device,
a court may be seen as its enforcer. More specifical-
lv, a court may Serve asa restraint on majoritarian
passions. notably 1o prevent the violation ot indi-
vidual rights. Many countries have had or now
have an etfective constitution withour anything
like a court to enforce 1. Until 1971 this was the
case in France. It is sull the case in Sweden. This
does not imply that government or parliament can
treely enact decrees or laws thart violate the consti-
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turion, [f that documene 1s at all taken serousty, vio-
lators may incur severe pofirical sanctions, similar to
those triggered by the violation of unwritten “con-
sticucional convenuons.” There 1§ nevertheless an
enormous ditference berween countries 1n which
courts are able to set aside decrees and laws on the
srounds of constututionality and those n wiuch
they have no such powers. In the former, constitu-
rional interpretation gives rise to a jurisprudence
that takes on a lite of its own and whose relation o
the original text can be extremely tenuous. It
would be naive to say that current pracuces of judi-
cial review m. say, Hungary, the United States or
France simply amount o a faithful enforcement of
rheir constdrudons.

In pracrice one faces the choice berween under-
snforcement and over<ntorcement ot the constiru-
non. Without a court, clear wviolations mav o
unpunished. With a court, legislanon may be set
aside that on its face 1s perfectly comparible with the
constitution. In such cases, the idea thar the court is
acting as the agent of self-binding becomes ludicrous.
Rather, it is acting as a “third chamber” of parlia-
ment. The question, then, reduces to whether under-
entorcement or overenforcement 1s the more seri-
ous danger. [f judicial activism is the price one has ro
pay for effecave enforcement of the consarunon, is
the price roo high? I rerurn ro this question below,

Banks

The constitutional condern with monerary poliey 13
an old one. The American Consutution, for
instance. prohibits the states from prinung paper
money, a clause inspired by the intladonary policies
of debtrelief that had been followed in several
states. Later such clauses dmappearcd trom consru-
rrons, Wit reappearing m more recent trmes and
now focusing on the role of the cenrral bank.
Although the bank is usually regulated by starute
rather than by constitutional provisions, the statutes
i many countries have hardened into conventions
with quasi-constitutional torce. Explicie references
to the bank in modern constiturions include rhe fol-
lowing 1ssues. Who appomnts the governor? What is
the tenure of the governor? Cun the governor be dis-
missed—and by whomi~before the end of his
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renure? Can the government instruct the governor?
Is the bank allowed to lend money to the govern-
ment? What is the objective of the bank?

Some of these issues can be clarified by raking
up again the question of inflation versus employ-
ment. Although the desire to create jobs is not the
only reason why governments might want o
expand the money supply, it is representanve of the
general issue to be discussed. Remember thar policy
makers would want to announce a policy of zero
inflanion, which, however. is not credible, To make
it credible, they can follow one of two courses. On
the one hand, they might opr for rules rather than
discretion and write a specific monetary policy
directly into the law or the consttution. This
option. on retlection, is either undesirable or unfea-
sible. A simple mechameal rule, while feasible.
would provide too lietle flexibility for adjustment to
unforeseen events. Conversely. a rule that tried to
specify optimal responses to all contingencies would
be impossibly complex.

On the other hand, they might entruse discre-
tion to an independent central bank rather than 1o
the government. To ensure (i) the real indepen-
dence of the governor of the bank and (ii) the likeli-
hood that he or she follow the optimal low-inflation
policy, 2 number of measures have been adopred.
When the central bank of Norway was created in
1816, it was located in Trondheim: several hundred
miles from the capital, in order to ensure its inde-
pendence from the government. (Itis also an inter-
esting fact that many courts are located outside the
capital—be it in Brno, Kosice, Karlsruhe or Tartu.)
In countries with a dual execudve, the bank gover-
nor may (as in Hungary) be appointed by the presi-
dent rather than by the government, on the assump-
tion that he will then be more likely to be conserva-
tive rather than activist, that is, place higher weight
on price stability than on employment. The const-
tution may (as in the Czech chubhc) explicitly for-
bid the government from mstmcnng the bank or (as
in Norway) require that, if it does so, the fact has o
be made public. Furthermore. one may (as in
Germany) constitutionalize price stability as the
goal of the bank. In the spirit of Thomas Schelling,
one mav also try ro strengthen the bank by taking

awayv some of its powers, Thus to protect the bank
from informal pressure by the government, one
may (as in Argentina) explicitly forbid ir to engage
in deficit funding,

[t should be added that the reason why politicians

‘might want to insulare che bank from their pressure

need not be a high-minded mouve 1o promote the
welfare of the country. Thev mighralso abdicate sim-
ply to be able to shift the blame when something goes
wrong. Constitutional courts and the threat of inval-
idation that they pose may serve similar funcuons. In
his study of the French Conseil Constirutionnel, The
Birth of Judicial Pofitics in France, Alec Stone claims that
in France “governments may use constitutional argu-
ments as convenient pretexts for abandoning radical
measures once promised ro party acuvists” (He
observes a similar rendency in Germany.)

The problem with both independent courts and
independent banks can be stated very simply: they
may run amok. Constitutional scholars and central
bankers nor infrequently belong ro extreme, sectar-
1an and ideological schools of thought, This is espe-
cially true, I believe. of cenrral banking, as evi-
denced in the following comment on monetarist
reform: “Cana democratic government credibly
cammit itseif to adhere 1o a policy no matter whart
its consequences—o guarantee that the monetary
base will not be allowed o grow faster than x per-
cent. even if the optmists should turn our to be
wrong, and the policy leads to massive unemploy-
ment and idle capacity quickly, and slows down
mitlation only very graduallv? Catch 22: maybe the
theory is right, but the only way to test it is to con-
vince people that the povernment would persist
even if it is wrong" (Francis Bates, The Economist,
March 21, 1981),

Cours, too, can become caught up in ideologi-
cal attitudes, To take my examples from the United
States, the (admittedly somewhar different
“Reagan judges—Rehnquist, Scalia and Bork—are
highly rigid and secrrian, proceeding from first
principles with little regard for circumstances and
consequences. Now, my argument does not require
the reader to agree with my assessment of these par-
ticular judges and the courts on which they serve.
For my purposes | only require agreement on the
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proposition that dogmatic and sectanan judges and
courts can and do emerge trom ume to ume.
Perhaps the danger is smaller in highly politicized
courts such as the French one—but of course polit-
cal appointments and decisions have other dangers
assoclated with them.

The pome is not that independent banks and
coures. that can act as brakes on majorirarian pres-
sures, are undemocranc, To the extent that they can
be detended as selt-binding devices, these instrutions
emanarte from the People no less than do the repre-
sentative ones, If the People, assembled in a founding
moment, decide thar the public interest and individ-
ual rights are bese defended by a system of checks and
balances, the decision cannot be opposed on the
arounds that it 18 non<democrane. This charactenza-
non of the construnon-making process. s o same
extent a myth, as menuoned above. The Amenican
ban on paper money was the act of a minority elite
prmectmsz itself against the ma_]onw rather than of a
majority protecting itself against itself. The decision
by the French Conseil Constitutionnel to expand its
powers of {udicial review was taken in direct contra-
venron of the intennons of the founders of the Fitth
Republic. With regard to other construrions, notably
the ones recently adopted in Eastern Europe, the
characterizanon does. however, seem apt enough. In
such cases, the decision to create scrong and indepen-
dent courts and banks can be critcized onlv on sub
stantve rather than procedural grounds: that, in addi-
tion to (or instead of) their intended etfects. they haye
other. perhaps verv dangerous. consequences. Rigid
bank governors can create unemployment.
Dogmanc courts can delay much-needed reforms.

One response to this predicament is simplv to
accept the risk. One mav argue, thar is, that the over-
all effect of independent banks and coures 1s positive,
and that it would be a mistake ro focus on local fail-
ures thatare bound ro arise in any rule-governed svs-
tem, The other response, which [ shall explore here,
is to trv 1o retamn the benetits wichour the risks. The
obvious way to achieve this goal is to create checks
on the checks—to constitutionalize protecrion
against self-protecting devices. In many torms of
medical treatment, the remedy against the negative
side effects of medication 1s not to discontnue treat-
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rtient but to supplement it with other forms of med-
ication that can suppress the side etiects.

With regard to the courts. there extst a number
of such devices. The most general is the amendment
procedure, If the court inrerprees pariamentary leg-
islation in a direetion that parliament tinds undesir-
sbile, the larter usuaily has the opuon of amending
the constnrution L0 as to leave np doubt about whar it
means. Bur this satetv valve 15 not alwavs available
or. if it is, it may be too neffective. (1) Some constisu-
rions conein unamendable clauses. (i) In general,
rhe amendment procedure 1s slow and cumbersome.
By the time the constitution is changed. irreversible
damage mav have been done, (i) The opposite risk
arises if parliament enacts a steady stréam of amend-
Ivients every fime the court goes against its wishes.
This was tor a long ume the case in India, and
remains che case in Austria, where Parliament even
incorporated inta the constdrunon a law regulating
raxi driving in Vienna when an ordinary law on this
matrer had been scruck down by the Court.

Consider, more specifically, the Unired Seates, In
sdditon to the provision that Judges serve only dur-
ing "good behavior,” the appointment procedure—
mvolving both the execunve and the legislanve—
Mlows tor close scrudny of any possible “auicidal”
rendencies of the candidates. Historv is full of cases
in which the behavior of judges, once appomnted.
proved very different from what their prior behav-
lor had led one to expect. In such cases. there are
wdditional safeguards. For one thing, there is the pos-
ability of packing the court by appointing new
judges, as Franklin Roosevelt threatened to do. For
another, Art. [1l of the Constrution assigns jurisdic-
tion to the Supreme Court only “with such
Exceptions, and under such Regularions a5 the
Congress shall make.” Under a lireral interpretation,
this clause would enable Congress to emasculate the
Court entirely, Not surprisingly, the Supreme Court
has eschewed this interpreration. yec the clause may
have exercised some restraining influence.

Two of the current East European consututions
embody a very different kind of check on the courr.
The Romaman Consurunon savs thar Parliament
may, by a two thirds majority in each chamber, over-
ride a Court ruling on the unconstumtonality of
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laws and regulations. The Polish Constrution says
that Court rulings regarding the unconsututionality
ot laws (not regulations) are subject to review by the
Sejm. The Constitution does nor require a qualified
majority i the Sejm to overrule the Court. These
unusual provisions may have several explanations.
The Polish clause is raken over from the pre-1989
Communist Constitution, which was built on the
(entirely fictional) principle that all power was vest-
ed in Parliament. When Parliament revised the
Constirunon in 1992, this clause somehow escaped
revision. It is tempting to believe that Parliament
found it hard 1o give up this important prerogative,
thus illustrating the general propasition ‘thar it 'may
be unwise to combine the functions of the constituent
assembly with the legislanve body. (This is not to say
that the clause is necessarily bad. only thar it was
probably adopted for bad reasons.) [ know less abour
the Romanian case, but the same two causes—the
Communist legacy and selfserving parliamentary
behavior—may have been at work here too.

Given the policy errors of the stagtlation era,
together with recent theorerical work on tme
inconsistency and credibility, prorection against

excessively independent banks is not an equally cen-
rral issue. There 1s.agreement that mechanical rules
i la Priedman will not work. The solution is not to
avoid discretion, but to shift it from the government
ro an independent bank. There is also agreement
that because of the possibility of unexpecred exoge-
nous shocks. such as the 1973 hike in oil prices. che
bank should not give absolute priority to price sta-
bility, but also take some account of employment.
The theoredeal work on the implementation of
this mixed ohjective is not very satistactory. The
seminal article by Kenneth Rogott (Quarterfy
Journal of Economics, Vol, 100, 1985) simply argues
for the selectton of a governor known to balance
the two considerations in an “optimal” way. This
procedure is similar to the screening of judges by
the executive and the lemsiative, and is vulnerable
to a similar objection. Bankers. like judges, may
turn more rigid and conservative over tme.
Although ex ane screening is indeed indispensable,
some form of ex post control should also be avail-

able. One might allow, for instance, a qualified
majoriy (two thirds, for instance) of Parliament ro
vote the dismissal of the governor.
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Thraee views of the new Constitutional Court Act

ROUNDTABLE: Redesigning
the Russian Court

Introduction
Lawrence Lessig

Within a stable legal culture, where the rule and
limits of law are well established, the task of a con-
stitutional court is hard enough, Within a legal cul-
rure in transition from 70-0dd years of communism.
with no long-standing pracrice of either the rule or
limits of law, it mav well be impossible. The historv
of the first Russian Constitutional Courr offers no
great hope to the contrary. Drawn ever more deeply
mro essentially political bartles, eventually the
Court came up short, and was broken by an instru.
tionally more powerful President Yelwsin. One year
later, on the basis of a new Constitution and the
new Consttutonal Court Act. a second Russian
Constirutional Court is about to return to the polit-
ical scene. The underlying question which the three
arncles in this roundtable address 1s how long can
we expect it to last.

To this question, there are as many answers as
articles, But despite their diversity, the three
together reveal common ground. First, all three
are skeptical about whether the new act has done
enough to assure that the politics of the old Court
will not return in the new. For this Chernobyl of

constirutional courts faces an unenwviable task—as
Sergy Pashin puts it, if the Court acts to revive its
damaged reputanion, it is likely to be caught again
in political battles that it cannot win: but if it does
nothing ro revive its damaged reputation. it is
likely ta be too timid to play the role required of
1 Consututional Court in a postcommunist
Russia. Somehow this Court must demonstrate,
to trselt and to the Russian people, thar it is a
court of law,

This will not be an easy rask, and it is noc made
casier by the institunional design of this
Construtional Court. The two Russian commenta-
tors here think that 1t will not be an easvy rtask
hecause the Courr will be overwhelmed with cases:
Only this Courr, these authors worry, has the juris-
diction to answer consttutional questons, which
means that ordinary judges will not develop a con-
stiturional sensibility, and that the Constitutional
Court will not have the capacity to resolve the del-
uge of cases that will no doubt befall it. Moreover,
because ordinary courts must suspend their pro-
ceedings to raise constitutional questions betore
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the Consurutionai Court, the delays built into this
system may be disaserous;

From a4 Western perspective. this problem
seems much less pressing, We come from a tradi-
rion where constirutional courts never decide more
than a traction of the cases presented to them. In

America, the Supreme Court decides bur 100 of

some 3000 cases presented to it each vear; in
Europe. the percentages are somewhat higher. And
while America is different (since lower court judges
can decide questions of consticunionality), and
Europe 1s different (lsince the courts there function
in relarively stable legal cultures), we can hardly

expect 1 consticucional court in the first steps of

transition to assume even greater burdens than their
Western counterpares. Germany after World War
[T is a good model here: for ir too concentrared con-
sttunonal jurisdiction in s Consarutional Court,
and this Cotirt too tailed fully to resolve all the ques-
tons presented to it or to resolve well the questions
it did resolve. Nonetheless, thar Court has matured
from its impertect beginnings, and now stands as
the premier Constitutional Court i either the
American or European legal context.

The more interestung quesuon abour the new
act. at least from a constiturional law perspective,
1s what the three authors together reveal about the
uncertain status of fundamental categories of law
in the Russian constitutional scheme. One exam-
pleis the Consnrurional Coure Actirself. The acris
atvpe ot law called a “federal constirutional law"—
somewhere between ordinary legislation and the
Constiturion itself. Or so it would seem, if one fol-
lowed European traditions. But the essavs here
suggese that it might be rog early ro say just where
this special kind of higher law will fit. Vladimir
Chervernin suggests that we think of federal con-
stitutional laws, though nor technically constiru-
tional amendments, as in effect constirutional
ameéndments, which thereby supersede inconsis-
rent constitutional provisions within cheir
domain, This of course is not the only interpretive
possibility: tederal constitutional law could also be
concetved as-a gap tiller within selected constiru-
rional domains, While it may add terms to the con-
surutional scrucrure, like anv gap-illing normative

act, whatever terms it adds must themselves be
consistent with rthe Constitunion. Bur whar s
interesting here 15 not so much the precise legal sta-
rus assigned to federal constitutional laws as the
fact that a question so fundamental still remains
upen to doubt,

Finally, the essavs draw attention to some of the
verv bestin constitational court retorm. and some of
the very worst aspects of the old system which have
been allowed to rematn. Alexander Blankenagel
points to the rule that the Court contnues wo vote in
public, a requirement that mav induce a type of
responsibility in these justices that secrer voring
would not. (Alternauvely, one mighe ask if this rule
is not the wayv polincal forees keep judicial resources
in line,) On the negative side, Blankenagel pomnts to
the extremely detailed appeilate procedure imposed
by the act on the Court. Detatied procedure is neces-
sary ra keep lower courts in cheek, bur in a supreme
court, its complexity and mflexibilicy swill only ham-
per the Court’s work and may (w hen not stricely
L‘ﬁbﬁ}'bd as it cannor be) tend to discredit the Court’s

Judgments.

Chervernin pmms to an even mare basie threat,
This is the problem of perks for the judges. Rather
than giving the judges a straighe salary, sufficient to
cover the expenses of judicial life and in accord
with the status of a constirutional coure justice. the
pew act continues the communist pracrice of
rewarding judges with- perks allocated bv stare
bureaucracies, In theoty, these perks are 1o be the
same. But in: practice, opportunities tor abuse are
too obvious to beignored. For of course there are
many potential differences among “the same”
perks—an apartment in the center of Moscow may
in one sense be “the same as” an aparmment two and
half hours outside of Moscow (thev both are “apart-
ments”), but ¢learly the one is quite ditterent trom
the other. This svstem of perks gives the govern-
rient a tool that it can exploit to keep pressure on
the judges to decide cases in ways favorable to che
government. It will cherefore be a hindrance toany
emerging judicial independence.

Much mav have changed in Russia. But much
has also remained the same, There has been no
attempt to expropriate the former communist appa-




ratchiki—they connnue to occupy the chowce apart-
menrs in Moscow and, by one recent esnmate, con-
stutute 80 percenc of Russia’s most wealchy citizens.
This oid elite, and thetr traditonal wavs, wall con-
rnnue to weigh heavily on Russia’s struggles towards
constitntionalism. Whether the new constitunonal-
ism will work depends in part upon how well new
structures escape old pareerns. This, in rurn. depends
upon whether constitutions can ar all be effective in
curing a culture of its most basic pathologies. One
may well have doubts on this score not just about
this consnmutional systern, bur abour any system
which is so ambitious, (The failure of America to rid
itself of racism, constitutional structures notwith-
standing, comes to mind).

But these doubts do not mean that one should be

quick to accept an old-style Russian fatalism. No law

The Court Writes its own Law
Alexander Blankenagel

After the storming of Parliament, in October 1993, the
Court was pressured to do something with Valery
Zorkin. the Court’s exther illfared, illadvised or evil-
minded chairman, who for the past half vear had dis-
credited the Court by siding with Rustan Khasbularov
and Aleksander Rutskoi in the contlicts berween Boris
Yeltsin and the ano-Yelwin forces m the Supreme
Sovier. At first, Zorkin was cajoled nto resigning lis
post as chairman of the Constirutional Court. The
Court (or at least five ot its justices) then declared that
it would abstain from “political cases” so long as there
was no new consttution, Yeltsin chen suspended the
Court’s acuvities, in the famous Ukaz #1612, ciong
the declaration b the five justces as evidence that the
body could no longer fulfill its consnrunonal funcrions.
Being an obedient Russian insutution, the Court
accepted Yelesin's verdict and abstained from deciding
any cases, whether political or not.

In the weeks that followed, heated public (and
especially non-public) discussions centered around the
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is powerful enough to determine the results one way
or the other, and the new law on the Coure leaves
plenty of opporaunity to make the svstem work. art
icast in 2 moderately sanstactory way, What 1s most
needed now is a kind of consttutional statesmanship
that 15 not at all foreign to Amencan and European
rraditions, and should not be foreign to Russia's either.
This statesmanship 1s the Constitutional Court's
responsibility first. What the Court must do is to learn
the limits of what it can do well, and keep ieself with-
in those lirnits, For however important consututional
perfection is, more important at this stage is survival,
And survival comes not from polincal activism, but
from prudence. We will know how long this Court
will survive when we see¢ whether these professors
(nine of 13 original jusuces were academics) have
finallv learned this firse lessont of constitutionalism.

Furure seructure and competence of the Consatutional
Court. After some to-ing and fro-dng, the new
Consttution finallv did keep a place for a
Consttunonal Coure (Arr. 125). Yeltsin declared the
oid courtact void because it was meompanble with the
new Consatution, The special charm of this decree
was that the new Consnrution had a special transifon-
al provision allowing old laws to stay in effeet under
certain conditions, but this provision Yeltsin ignored,
Withour 3 new act, the Court could not functon.
And thus when the firse contlicts berween the new
Parliament and president arose, all partes were frustrar-
ed because there was no Construtional Court o which
to turt. Zorkin and Viktor Luchin, who had originally
been suspended from the Court. soon elbowed their way
back in (Luchin did this by staging a hunger smike).
Zorkin soon reverted to his old ways. He was quickly
warned by the justices to cease his polidcal actvities—
advice he was able to deflect by arguing that there was
still no constitutional court act to forbid political behawor.
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The making ot the new act

The urgent need tor a new law on the Courr was
svident from these events. Moreover, the political
svstem obviousky lacked a reliable agency of con-
tlicr resolution, Not surprisingly, this need was telt
most actively by the Court meit. and s0 the Court
decided ro make use of 1ts nehr of lepislative unna-
tive (Art. 104.1 of the Constitution, a nght to imiti-
ate legislation in all areas thae fall under its compe-
rence Lgt-rm'r.-ﬂfe]. whatever that may mean) and
worked our a draft for a new consnrunional court
acr, The original idea was o introduce the mitia-
trve by the end of March. but chis timetable turned
out to be unrealistic, The draft had been sentto the
Duma’s judiciary commirtee and to the president’s
legal otfice and there was significane resistance
from both'sides. Discontent was aroused by numer-
ous mnor-details concerning both the proposed
procedures and the internal organization of the
Court, But people were most outraged by the lasc
chapeer of the draft reguiating the comformble
social and marerial situation of the justices and che
Court's staff, even though these regulatons were
identical to those currently in place. The presiden-
s legal otfice seemed to be opposed o the draft in
seneral, claiming rhat it contained provisions not
within: the competence of the Constinutional
Courr, and adding thar acting Chairman Nikolai
Vitruk had launched it unilaterally swithour full
support trom the Courr,

Actordingly, 4 new eroup, consisung of repre-
sentatives trom the Court. president’s office and
Duma. was assembled to improve the draft, The
aroup worked on the draft the whole of March and.
partly with the helpof Western experts. presented
a leaner version on March 24. The last chapter with
the supposedly indecent regulations on the social
status of the justices was dropped. along with some
other doubttul provisions (such as one allowing the
Court to review it5 own decisions on 1ts 6wn inita-
tive). Apart from these marers, the status of the
Consteunonal Court as a part of the court svstem
had been clanfied and the respective competencies
of the plenum and the chambers had been worked
out more precisely. Life-tenure was reduced to 12
vears for the new justices (thereby creating an awk-

ward discrepancy among the justices, since life-
renure tor the old jusnces was preserved in rthe
Consnmton’s concluding and wransitional provi
sions). Procedures for the abstract interpretanion of
the Constitunion were regulated anew and consid-
crable changes were introduced. especially concern-
ing all aspects of Coure procedure.

Despite the revisions, the dratr failed ro pass the
Duma on its tirst reading on April 11 The Duma
then ook a sudden interest in selecting the justices
(according to the Consttution, the president pro-
poses the justices. while the Federaton Council
clects them) and tried to make a deal whereby some
of the jusnces would in etfecr be proposed by the
Duma in exchange for its consent to the law, Such a
deal was seruck and the Consurunonal Court law
was  prehmingrily accepred on a first reading on
May 11 This ‘deal.” however. nardlv deserves its
name. The new Are. 9 gives other political branches
the right to propose candidates to the president
(withour any obligation on the part of the president
ta tollow these proposals. so the Duma gained for-
mallyan authority tharicalreadv had). A listof five
candidates ro be proposed to the president was actu-
allv drawn up, but because it did not gain the
required majority in the Duma, there were no
Duma candidares among those eventually present-
ed by the president to the Federatnon Council.

These ininal problems did nor serionsly hinder
the further progress of the law. In July: it was passed
practicaily unanimousiv. first by the Doma and
chen by the Federanon Council. The president
signed the law on July 21 According to Art. 2 of the
transidonal provisions of the law, all six of the new

justices were to be elected wichin 30 days atter the

law has been officially published. The end of
August came and went, however, without any
action on the marter.

One of the biggest secrers in Moscow today is
the list of persons Yeltsin will propose to the
Federation Council in late Seprember, whether
the Federation Council is going to elece all. some,
or none of the proposed candidates and whethet
the full complement ot justices will be elected.
Rumor has ic thar the legislanve branch has a
stronger interest in 4 functioning Court then the
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oresident, at least ar the moment. This makes
sense because a funcuoning Court could possibly
control the president’s overbearing use of his
decree power.

As tar as the furure justices are concerned.
rumors are even more vague: Aleksandr Krasnov,
Boris Zolotukhin. Boris Topornin. Mikhail
Mityukov, Alexander M. Yakovlev, Vladimir
Tumanov and Valery Savitskiv are among some of
rhe names heard in Moscow these davs, There are
no tormer judges among these candidates, which
wonld exacerbate 4 weakness of the old Courr,

The basic outlines of the ace

Whar are the basic characteristics of the law? On
the one hand, the Consatutional Court muse
respect the new structure of consatunonal jurisdic-
ton established by Are, 125 of the Consutunon—
itself a difficule task. since Art. 125 contempiates a
consarunonal law” to regulate the Consttutional
Court and no one has a real understanding of how
constitutional laws will operare. (After all. the pro-
cedure for passing a constitutional law 1§ similar to
the amendment procedure ot the Consttution. An
amendment anly needs the additional approval of
two-thirds ot the subiects of the Russian
Federanon.) On the other hand, the new law

retlects the lessons of the past—a strong rejection of

poliical jusnces and political decisions, as well as
rhe eliminaton of manvy of the shortccomines of the
ild law.

Arncle 125 establishes 2 number of junsdie-
rional paths to the Consatutional Court. Section 11
allows the Court to review acts of Parliament, sub-
legal normatve acts of the execurive power, exec-
utive and legislative acts of federation members, as
well as federal and international treaties, all ar the
behest of a wide variety of polincal actors. Section
[1 provides for the resolution of contlicts berween
the highest federal and state organs. Section IV
provides. 1 a somewhat weak form, 2 means for

citizens to petition against the violation by law of

their basic rights as well as the possibility tor an
ordinary court to take a law o the Constiturional
Coure if 1t believes the law to be unconstitutional.
Section V permits a wide variety of political actors

to ask the Coure tor an official interpretation of a
ziven provision ot the Constitution.

As even this thumbnail sketch sugpests, the dit-
ferent procedures have a tendency to overlap and
lience compete, The consutunonalicy of a law could
erther be questioned under Section I or he brought
lsetore the Courrasa contlicr of competencies among
rhe highest organs of the state under Section Il I
might also be formulated as a “harmless” question for
the official interpretation of the Constirunion under
Section V. if there were a suitable (from the point of
view of Art. 125) imnator, Indeed, the four proce-
dures are so similar that the Constitution might well
have limited the available procedures to those out-
lined in Section I, except, of course for the very nar-
row provisions concerning cinizens’ complaints.

The real rub s rhat the Constrution is not very
clear. It does not sav. for example. whether every
political actor mentioned in Section [I must have
access to all the procedures outlined in that section.
And indeed, there is good reason why they should
not. If a court is best designed to resolve concrete
contlicts and protect individual rights. chis wide
range of possible initiators seems at best unnecessary,
For in many cases. the imiriators have other available
avenues of redress besides the Constitunonal Courr,
Why. for example. should the president take an ordi-
nance ot the government to the Consutunonal
Courr under Art. 125. if he is able to abolish it on the
basis of Are, 115.3, Or. in view ot this power. whv
should the Court see any need to protect the presi-
dent’s interests in such a case?

The new law on the Consummnonal Courr
should have resolved some of these open questions,
Ideally, it would have first disungushed berween
conflicts that require 4 decision by the Court and
rhose that do not (agamn because other msurunions
allow the actors o resolve the contlicr themselves).
It should also have distinguished berween conthers
rhat can be resolved by the ordinarv court system
and contlicts that really require the Consuturional
Court. Should. for example, sublegal starutes of the
executive power be subject to the jurisdiction of
ordinary courts? Third, the law should have min-
mized overlap in procedures by assuring that each
procedure has a distinet character of its own, That

it
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would be verv important in the conflict of compe-
rencies { Secton Hﬂ and in relation to the control of
norms (Section I, Lusely, the law should have min-
imizea the sieniticance of undedirable aspects of the
{Consuruton. by deliberatelv narrowing the appli-

cationy of those procedures. One example 15 the

Court's power to render an official interpretation
upon demand. as outlined in Art. 125.5. The law
could have limited this power for tear that it would
be abused mn political contlicts,

But while Art. 125 gives the opportunity to stric:
ture effective procedures tor the Courr, the ace has
not quite lived up to this potendal. The arteles regu-
lating the procedures under Art, 125.2 do not find 4
rational link between the iniriators of procedures and
rhe kaws or ather normanve aces underlying that con-
rol. With nunor excepnions. the law allows eacn
body mentioned in Art. 125 the opporrunicy to chal-
lenge the constitutionality of any act covered by the
article, The safne is rue of the procedures tor regu-
lating the Court's interpretation of provisions of the
Consaruton. Because nobody is gomg o ask the
Constiturional Court for an interpretation without
concrete cause, wunators who fall under Secuions 1L
[land V may treely choose one or the other proce-
dure. Furthermore; the law contains no reserictions
that might prevent forced parncipation i polinical
contlicts by the Construtional Courr.

Lessons trom the past

Une ot the mam objectives of the new law 15
give the Court 2 more solid statutory foundation
tor its work: The drafters were naturallv atentive
to the special problems that the Consmrurional
Court has had i the past, especially chose con-
nected with the politcal acuvides of Chairman
Zorkin, The law contains some interesting inno-
vations m this regard. The most intriguing is the
division of the Court into rwo chambers. The
chambers will deal wich minor cases, leaving to
the plenum resolution of {1) more serious cases: or
(2) anty case when three justicés demand it There
appear to be two reasons tor this division: the
increase in the number of justices to 19 presum-
ably makes a single large plenum unwieldy, and
there 1s an assumption that the Court will be flood-

«d with petitions from the political branches and
trom lower courts.

The suspicion thit there are many unconstn-
tional laws wn the Russian leeal svstem. that could be
broughit in by oramary courts, 15 undoubeedly cor-
rect. Nevertheless, the tew law does not seem coni-
pletely suicesstul in dealing wach this problem: due in
part to the complexity of its procedures. The Law
divides the procedure ror challenging an existing las
into two parts: the first step deciding on the admissi-
bility of the complaint. and the second deciding on 1¢s
justitication. Strangely, as the proposal stands, it is the
plenum that decides the admissibility of any com-
plaint, thus eliminanng one advantage of the division
herween plenum and chambers,

An enhancement of the role played by the
cterks of the Courr also represents another effort to
nuake the Court more eificient. Under the law.
clerks have the discretion to reject claims that are
plainly not admissible, an oprion that did not exist
under the old law. The orginal draft stretched the
clerks” autonomy quite far, for example, in the case
of general incompetence of the Construnonal
Court or the non<completion of mediation proce-
dures provided tor in tederal laws. One might have
argued that this power in the clerks would contlict
with the constitutional guarantee of a lawful judge.
In the enacted law, theretore, the plaintiff can now
demand a decision of the Court irseif.

Innovations, however. have not been unitorm-
ly positive, and at least one weakness in the old law
has been magmiied in the new. The previous
Constitutional Court Acr had very detatled and
repetitions provisions, atrempting (and failing) to
regulate every step of the Coure. The new law goes
even further in this unfortunate direcrion, meticu-
lously regularing such unimportant mareers as pro-
tocol, and the questionming of witnesses and experts,
The desire behind this very Russian approach is, of
course, clear. The Court should be sericely bound in
its actions in order to prevent the justices ¢r the
chairman from going astray. Apart from a shightly
misdirected diagnosis of the Court’s past problems
(discussed below) this approach shews that the
mechanics of constitntional junsdiction have not
yet been fully grasped. For a lower court dealing in




statutory law, serict procedures make sense because
any mistake or misapplication of procedural law
could lead to the annulment of the decision by an
appellate court. A constitutional court. however,
has tinal junsdiction. Theretore. a very strict pro-
cedural law—which like any serict rule. opens the

wav for mistakes—will only serve as a means of

delegitimizing the Court, opening it to random
charges of procedural irregularity. Constitutional
decisions very often have complicated conse-
guences that no procedural law can entrely antici-
pate. Situarions will inevirably arise for which no
procedural arrangements have been made. and in
rhese cases, the Court must have the power to exer-
cise discrenion.

As for lessons from the “political past.” it is
doubttul that the [aw has tound the right answers,
This tailure seems to be due to 4 pardal misunder-
standing of the causes of the Court's past politiciza-
rion. The Court evidemly thinks that the old law
allocated too much power and too much freedom to
the chairman and that the new law should chere-
fore be niggardly in this regard. But, this is at least a
partial misconception of what occurred. The
Court’s problem lay in its majority, Zorkin was usu-
ally supported bv seven or eight of the 13 justces.
Despire the fact that. under the pld act (Arts. 18 and
19). the chairman could have been suspended or
otficiallv warned, there were never sufficient vores
to take such an acuon. It was this same majorioy
that, towards the end, produced the decisions favor
mg Khasbulatov and the Supreme Sovier
Preterring not to notice this problem of majoriy
misbehavior the new law tries to control the chair-
man and the orher justices in Arts, 17, 18 and 22.
Articles 17 and 18 regulate the suspension of jus-
rices and their removal from office, respectively,
Both provisions are very vague in important parts.
Justices mav be suspended if thev commir actions
that are incompatible with their office and mav be
removed (by majority vote) if the same circum-
stances persist for more than three months. The
chairman mayv be removed on the iinative of tive

justices. it he tails o tulfill his duties (the Russian
word is the untranslatable nedobrosovesmo) or if he
abuses the powers of the office. Removal of the
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chairman requires the agreement of three-fourths
of the justices.

The remedy provided againse the political sins
of the past is basicallv a self-purification of the
Court and—so tar as the chairman goes—strict super-
majoriarnan requrements. It 1s strange that the ace
does not give the means or at least rhe initative of
control to those who have a pracucal interest in the
impartiality of the justices. Instead the opposite
might in fact be the case. Arnicle 54, which regulaces
the exclusion of a justice in the case of lus teared
non-nentraliry, does, in its present phrasing, give the
parties no right to challenge a justice on the basis of
poteritial bias. While the justice may be excluded.
there is no hint as to who may challenge.

Miscellaneous
The law has a few other peculiannes. It was aston-
ishing to Western observers of the Russian
Constieutional Coure that, under the old law, the
Courr voted m public. Arricle 72 of the law retains
this procedure. Another odditv of Sovier and
Russian courts had been their power to ininate
acnons, rather than passivelv awaiting imoaton by
others, The new Consutution continues this
approach as well. granting the right of legislative mni-
riagive 1o the Constituional Court (and to the other
higher courts as well). In implementng this conso-
tutional provision, the Court had no alternauve bur
to recogmze 16 right in this respect, bur the law acru-
ally goes much farther than the previous provisions,
Article 77 of the new law torbids Parliament ro
pass the same law again if the Consntudonal Caourr
has declared the 1denncal predecessor unconstiru-
tional and void, This ar first seems to make sense,
but it does not take into account thar social change
ot new knowledge may mean that an onmnally
unconsttutional law mav now he constitutional.
Addicionally, a savvy legslator could evade the
problem posed by the Court’s opposition by passing
a slightly changed but, in its core, identical law.
Happily. comparisons between early versions
of the draft and the law show considerable
improvements. The fact that vast possibilities of
auronomous action by the Court—in the early
drafts, the Court could correct 1ts decisions on its
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own unnatuve—have been abolished, has alreaav
heen potnted our, Another area ot improvement is
the contlict of competencies. In the eariier draft, this
srocedure overlapped strongly with thar tor inter-
prenng the Constitution (Art, 125.5). Apart from
that, the old version of the contlice of competencies
limived this procedure to the conrrol of “dets.” thus
excluding other torms ot Icﬂailv relevane behavior
and inacuvity as possible Qbmcts ot contlicring com-
petencies. The law now ar Jeast opens the conflict of
competencies for “ction of r:gal character,” Art.
931 4, and thus, if interpreted eenerously, should
allow tor mose of the possible conflicts berween
state organs. The parallelism with the interpren-
tion of the Constitution on the other hand has nor
been abolished. Strange as this seems. one should be
wware of the fact that this inrerpreration—
tolkovante—is a verv traditional (Soviet) element in
the Russian legal svstem which used to be reserved
mostly for the Supreme Sovier or analogous nstiru-
tions. So the fact that such a righe is given o the
Constitutional Court shows a shift of power
towards the judiciary, an impression which has
been confirmed in conversadon by Justice Gadis
Gadzhiev. One furcher change for the betrer ts the
tact that the law 1s much leaner than the earlier ver-
sions of the draft. Repentious provisions have been
deleted and the law makes more use of crossreter-
entes. T his does not mean thao the leaner law can
now bé considered pertectlv succiner.

So what, on the basis of this new law, can we expect
tor the second (or third, counung the commuttee of
constitutional supervision) phase of consdrurional

jurisdiction in the Russian Federation? At the

moment this s hard o tell, ©n the one hand, the
law seems to be more precise and a bir more nandy
chan irs predecessor. rmking 1mto account. of course.
‘he different constitutional framework and espe-

cially rhe deplorable absence ot 4 proper roure for
citizen complaints, (Rumor has iv thar this was a
lueen’s sacritice to the ordinary coure svstem which
wanted its own constitutional jurisdiction and now
will have to prove that ivis up to chis task.) On the
other hand, no law can be so perfect that ic dogs not
martter which justices exercise the jurisdicnion on its
basis. That is certainly twue for this law
Accordingly, the decision of wha wiil be elecred to
the Court holds the answer to the future prospects
of this law as well. Here professional qualicy and
sthical standards are verv imporeant as well as
ome orner tactions like a sucoesstul working reiy-
tion berween the old and new justces.

Nevertheless, the reallv vital quesnon is anorher.

Atfter the storming of Parliament and its own sus-
pension, the Court has never given any sign that it
can stand agamnst Yeltsin's free and aurocratic dispo-
sition over the future of the Court. To an ourside
observer. the law looks like 4 deal thar could be for-
mulated as "o bad feelings or revenge tor rhe past
and feel free to regulate our furure.” But, in com
mising in this wav, the Court and the justices ntay
‘mvc lost their identity, pride and digmy, They will
have to smve very hard to (reflgain these assers—
indispensable tor the tuture of Russian juaicial
power ind construnonal jurisaiction,

Alexander  Blardbenagel  Professor o Constinatonal  and
ddminseranye Law at Humbold: Universiry Berlin, s
uirnendy 1 isining Professor of Laww ar the University of Chicago
Lar School
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Three Questions to the Authors of the Act

I ladimir Chetvernin

To understand the nature of constitutional justice
i Russia, one must keep in mind the nature of con-
stitutional jusnce 1n Europe generally, At its core s
one tundamental idea; While all other courts are
bound to follow the law, the consnrurional court
alone can invalidate a law. This special status is jus-
tified bv an admimstranve framework that in
assence allows citizens to defend their consttunon-
al rights aganst the legislator himself, All other
cases considered by constitutional courts—in parric-
ular, jurisdictionai dispuces between the political
branches—are related. though indirectlv, ro this core
constitutional function. By defending the separa-
tion of powers established by the consutution. che
comsnitutional court protects the legal organization
and tuncrioning of power as well as the freedom
and the lezal rights of cinzens. To maintain this spe-
cial status, as well a5 the court’s independence, spe-
cial guarantees for justices on the court are needed.

These theoretical considerations suggest several
questions about the tederal consurutional law, “On
the Constiturional Court ot the Russian Federation.”
passed by the State Duma on June 24, 1994,

A federal consnrurional law in the Russian
Federation is, first of all, 2 constitunional Jaw, It con-
stirutes an addition to the Constitunon. Under Art.
108.2, und Art. 136 of the Constirution, federal con-
sututional laws are ratified under the same proce-
dure thar is specified for amendments to Chaprers
Three through Eizht of the Constirtution (the chap-
ters governing governmental structure). Federal
constitutional laws theretore should have the same
legal starus as the provisions of Chapters HI-VIIL
And since the precedence of recent decisions over
slder decisions 1s an established axiom of the law.
any inconsistency herween the provisions of a fed-
eral consutunional law and hierarchically equiva-

lent provisions of the Consururion should be inrer-
preted in favor of the federal constiturional law,
(Naturally, | am referring onlv to legal norms
passed on questions stipulated by the Constirution),
Thus, the law on the Constitutional Court could
have introduced practically anv changes into the
Constitution concerning the subject it regulates,
exciuding changes that bear upon the provisions of
Chapters [, [T and IX of the Constrution.

The law on the Consnmutional Courr has
resolved some ambiguites in the constitutional
rext. Arucle 120. for example, states that the
courts are accountable only to the Consurudon
and to federal law. But whether, having deter-
rmined that there 1s a contradiction between a law
and the Constutution, & court may consider the
law napplicable in a concrete case (or even invalid
in general), or whether it must refer the question
to the Consntutional Court. remamned unclear.
Art. 125.4 ot the Consnturion did nort resolve the
question either. v states that the Construtional
Court, acring upon mnquiries of the courts, reviews
the constitutionality of 4 law that was applied or
that must be applied. From thisit tollows only that
the courts may address inquiries to the
Consnrutional Court and thac it 15 obliged ro act
upon these inquines, It did not resolve whether
reference 1s mandarory, or how contlict between
these normative sources is to be resolved.

The new law on the Constitutional Court has
clarified some of these 1ssues (whether finally or not
remains to be seen), while raising others, Under
Art. 101 of the law, for example. ordinary courts
may address inquiries to the Consnrunonal Court.
But two new questions have been raised. Under
Art. 128.3 of the Consttunon, a federal constitu-
tional law was envisioned to lay down the powers
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and procedures for the formaton and activity of the
Construtenal Court, bur the artcle does not men-
tion anvrhing about ordinary courts. So does this
mean that the law may also lav down procedures
tor ordinary courts? The Construrional Court irseif
will have to answer this question.

The second question relates to the transitional
provisions of the Constitution. requiring that laws
in etfect betore the Consutution came into torce
should be enforced only when they conform to the
Consutunon. Of course, pracucally all of the laws
applied roday were adopted before the Constirution
came into foree. Thus in pracncally everv case a
court must determine whether a law (or pare of itg
accords with the Consnrution. Many of these ol
laws contradiet the new Constitution in some
respect, especially on issues involving guarantess or
freedom and ownership of properry. Bur it would
be impossible for the Constitutional Court to
review every constitutional question raised by these
old laws, If lower courts were to act in accordance
with Art. 101 of the new act, and refer everv case
raising o constiturional question to  the
Constitutional Court, the Court would not just be
“wverburdened.” it would hardly be able to register
the avalanche of judicial inquiries.

Under these circumstances, it would be rea-
sonable for the Constitutional Court to give up irs
exclusive right to invalidace laws adopted under
the ald résime. Lower courts: should share this
right, at least with respecr to the old laws, While
ordinary courts should dutifully respece the new
democratically elected legislator who adopts deci-
stons in accordance with the Constitution in
force, they need not aceord the sanie respect to a
detunce legislator who acted under very different
social and political circumstances, not to mention
under a ditferent consticution,

Other questons relate ro citizen access to the
Court. As I mentioned above, the prerogative of
constiturional courts 1s based on the need to guar-
antee citizens the chance to challenge a law before
the legislature. The value of this right depends
therefore on the real abiliry of citizens toappeal to
the Court when provisions of the law violate their
constitutional rights. What is important 15

whether the cainizen 1 in reality guaranteed access
to constitutional justice or not.

The new law (Arts, 37, 38, 39 and 96.2) lays
down a rather extensive list of requirements for fil-
ing a consurunonal complaint, all of which make it
hard for an ordinary citizen to appeal to the
Consurutional Court. Nevertheless. the procedure
for filing a consarunional complaint has been sim-
plified relative to the earlier law.

The most radical chanee is in the List of reasons tor
the Coturt to refuse a complaint. In Art. 69 of the old
law. claims could be dismissed on formally unlawful
grounds, such as missing the deadline for filing the
complamt or for correctng an improperly filed com-
plaint. The Consttutional Court was even allowed,
quite sumply, to find that it was “unnecessarv” ro con-
sider the complaint. Under the new law, in theory ar
least, a complaine can be retused only on grounds
related directly to the construrional complain itself.
If the complaine is filed properly and the appealed law
cancerns constirutional rights, the complaint cannor
be denied. In practice, of course, the access of citizens
ro constitunional justce 15 restricted by the fee require-
ments for filing a complaint. now equal to the stan-
dard “monthly salary,” though this may be reduced.

Impropetly filed complaints are not registered
butare returned to the person lodging the complaint.
Can this condition be regarded as a restricrion on the
right of citizens to protection of their constitutional
rights and freedoms? Probably not. The meaning of
this condition is obvious, If citizens knows htheir con-
snmnonal rights well enough to enter into a dispute
with the legislature, they should probably be able o
obtain qualified legal help in order to file a complaint
properly with the Constitutional Courr.

This open accessibility ot the Court, however, is
giving rise to a paradox: the new law, formally
granting law-abiding persons unlimited access to
the Consarutional Coure, will in effect make the
Court inaccessible, For it is not hard to predict that,
inn the niear future, the Constitutonal Coure will be
overwhelmed with numerous complaints, and that
persons who lodge complaints will have to wait
years to have their case resolved,

The simation could easily be improved if com-
plaints were considered by panels of say. three
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judges. The authors of the law. who msnrured two
chambers as the organizatonal torm of cousnru-
rional proceeaings, presumably considered rhis
ilternavive arrangement.

Finallv. consider the independence of the
judges, It is well known rhat judicial independence
is determined not so much by guarantees of immu-
ity and indemniry, bue also by the financial well
being of the judges. judges—especially higher court

Justices—shoutd receive a compensation worthv of

their dignified status, even after retirement, This is
exactlv what occurs in normal countries, even if the
salary does nor make the justice very rich. But the
mentality of a post-totalitarian sociery—one that has
tor decades been corrupted by paternalism and
“urarnitovlea™—is different. and the new law only
conmmues this mhented hosnlicy o appropnate
compensation tor the justices.

Part 2ot Art. 13 of the new law establishes finan-
cial guarantees of independence for Consutunonal
Court justices. Together with a salarv, an annual
vacation and other mundane things, the stature also
specifies housing privileges, special services and state
nsurance for property belonging ro the judge and 1o
members of his family.

These guarantees were much criticized in the
onginal draft of the law, and the final dratr has
reduced their quantity significantly trom the origi-
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nal drafe. Unformunarelv, the net reduction mav have
leen too great, for L am no longer sure that the priv-
ileges now granrced to tederal judges in general. and
by the tederal law m parncular. are sutficient tor a
lite style worthy of a constitutional court judge.

But apart trom the amount of salary, the real
question is why the law does nor simply grant the

|udge a salarv ro cover both compensation and the

vost of “social privileges,” racher than grving him or
her a salary plus these privileges, and requiring che
state to manage these privileges wself. In this way
the judge could, first of all. manage his or her
finances as he or she wished and nor as prescribed
[ law. Second, this would benetit the state since 1t
would no longer to emplov peopie to provide hous-
ing and soctal services tor the judees. Finally. in chis
way. |usnces of the Consnrunonal Court would
Acquure true financial securiey, Thev would be insu-
lated not just from the burdens of life but. more
importantly, from the manv powertul bureaucrats
still in charge of distributing social goods.

So long as Russia retans its paternalistic
approach to the problem of financial guarantees,
the independence of judges, will be more fictive
than real,

Viadimer Chiwensin is Divisional Director ar the Insninae of
State and Law ar the Russian Avademy of Seienee.

A Second Edition of the Constitutional Court

Sergey Pashin

Afrer the excessive political asenvity of
Chairman Valery Zorkin during rthe October
events of 1993—apparently supported bv a
majeority of the judges—the Constieutional Court
was viewed bv President Yelusin as a political
opponent rather than as a legal body. This oppo-
nent had to be neutralized, The president’s
Ukaz #1612, of October 7, 1993 suspended the
activity of the Court, and th:: Court thereatter

ceased considering cases and instead proceeded
ro draft the law on itself.

The Courr's draft had essennally three objec-
tives: (1) to bring the powers of the Construnonal
Court into accord with the new Russian
Constitution; (2) to restructure relanons within the
Court, in partcular, to reduce the status and pow-
ers of the chairman, and (3) to grant considerable
social privileges ro the judges and the statf of the
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Consttutional Coure. The drafr law also divided
the Court from other federal courts, and it provided
that the Construtional Courr was to function inde-
nendently as a closed svstem.

The federal constitutional law passed by the
State Duma on June 24, 1994, and subsequentiv
approved bv the Federanon Counal (July 12) and
signed by the president (July 27), retained the broad
outiines of this model. The only sigmficant modifi-
cation was that, under mounung public pressure,
some of the social privileges for the justices were
limited.

The principal innovations of the law

Having lost some of its former powers, and afrer its
jurisdicdon limited ro abseract review of normanve
aves. the Constumtional Court formally part of the
judicial power has been stripped of irs characreris-
tics as an organ of legal jusnce. s effective legal
nature now approaches that of & subsidiary instiru-
aon of the lemislauve power. The scarcity and
vagueness of regulations concerning both procedu-
ral rules and the legal status of the parnes before the
Courr confirms this thesis.

The status of Consnrutonal Courr justices has
also undergone important changes. Formerly, the
justices had life-tenure (until age 65), being the first
officers in Russia to whom the Law of Mav 6, 1991
pranted this privilege. Now their term is limited
which mav be a precedent for overrurning some
imporrant achievements of judicial reform. A
Consttutional Courr justice will hencetorth be
appointed for a 12-year term (Art. 12 of the law),
although this provision does not apply retrospec-
tively to those 13 justices who were appointed
before the new Constitution came into force,
Qualifications for candidates o the Court have also
been tightened: candidares now have to be 40 vears

of age (formerly 35) and to have art least 15 vears of

legal experience (formerly ten), though, unlike
other judges, justces of the Consturional Court

no recommendation from a qualified college
of judges. On the other hand. the redrement age has
been raised from 65 to 70 (Art. 12}, Procedures tor
nominating justices have been modified, opening
up the possibilities for a more political appoint-

ments process (Art. ¥), Considering the ease wich
which the last Court swerved into political activi-
nes. this change in parncular mav prove quite
unfortunate. Finally, the Federation Council has
rasined the power not only to appoint
Consdrudenal Courr justices bur also, in some
cases, to suspend their powers (Art. 18). This will
increase the dependence of the organ of constitu-
rional control on regional elites.

The organizational forms of the activities of the
Court have also undergone changes. From now on,
the Coure shall consider cases exther at a plenary
meeting or at the sittings of its two chambers (pala),
each chamber consisting of nine or ten justices (Art.
20), Even with this innovation, however the capac-
ity of the Court will nevertheless be insufficient to
fulfill its construtional funcrion.

The regrerrable experience of Chairman
Zorkin's political acuvity in 1992-1993, and the jus-
tices’” own discontent with bureaucratic snags and
hierarchies within the Court, were in part responsi-
ble for the new limitations regularng the acuviry of
the Court’s leadership. Not only have the
Chairman’s powers been curtatled, bur the otfice
has also become subject to a three-year term limita-
tion. Moreover, on the initarive of at least five jus-
tices, the powers of the chairman and his depury
may be suspended on grounds of irresponsibility or
1buse of power,

Iy accord with the Constitution. the new law
stipulates that when a court of general jurisdicdon
or @ court of arbitrage questions the constitutionali-
ty of a law, 1t may suspend all proceedings in the
case and direct an mquiry to the Consttutional
Court (Chap. XIII). This procedure demonstrates a
vertain distrust of the abilicy of ordinary judges o
apply constitutional norms. It also impedes the
development of their understanding of the
Constitution and in the long run, will prevent the
direct application of the Constrution in ordinary
cases, The new law recognizes individual and col-
lective complaints of the citizens in case their nghts
and freedoms have been violared by the law. Buran
incorrect interpretation or application of the law
{an old tradition in Russian law enforcement prac-
rice) may no longer serve as grounds for appeal to




the Consnmnonal Courr, This is unfortunate
because people in 4 lawless state (which Russia stll
:s) sutter more trom arbitrary enforcement ot the
law and misapplications of proper legal norms than
trom the enactment of bad laws,

The abohtion of the previous procedure tor
reviewing the decisions of the Consnunonal Court
also seems o be important. Note that this innova-
rion 1s combined with the absolute lack of responsi-
bility of the justces of the Constitational Court tor
their decisions (Art, 15), an immuniry that contrasts
starkly with the criminal responsibility of other
judges for deliberarely unjust decisions. Another
problem lies in Art. 73, which enables the Courr to
retreat from a “legal position” withour formally
revoking its former decision. In other words, con-
ticung tindings of the Consututional Court, both
binding and immune to appeal. may be in force at
the same time (Are, 79),

Two unfavorable forecasts

We can state with some confidence that consatunonal
procedure shall remain sluggish in the near furure,
Only rwo teams of justces can work simuiraneously:
yet the number of cases that come under the jurisdic-
nion of the Court 1s very large. Even it the established
deadlines for preparing and hearing a case are met.and
there are no delays or walung lists. it mav mke up to
[l a vear to decide a case. During this peniod. other
coures and law entorcement bodies will have o sus-
pend proceedings o the case, while awarting the deci-
sion of the Constrtutional Courr, This paralysis may at
nmes create critical simuarions.

Here 15 just one example. Before its acnvities were
suspended in October 1993, the Constitunional Court
heard, but did not decide, the complaint ot the Union
of Artornevs with respect to mass unlawful arrests dur-
mg the previous period. Upon application to the
Constutional Court, proceedings in the cases were
suspended. which meant that any further investiga-
non of the cases had  cease. Detainment of the
arrestees. however. was not interrupted. Holding the
arrested suspects in custody untl the Consnrutional
Courtconsidered their complaing constinuted 4 severe
violation of human rights, On the other hand, to con-
rinue proceedings in their cases would have rendered

Pt ECsontEas CassTintTiosal, B

an appeal to the Consttunional Court useless, The
adopted federal consorutional law does nor say any-
thing about the procedure tor reinstating rights viclat-
el as 2 result of entorong an unconsatutional kw.
Theretore, revoking an unconstrutonal law atter the
fact shall provide scant remedy for those wha have sut-
fered alreadv. Under such as procedure, decsions of
the Courrt seern doomed o be unomely.

As s00n 4§ two more justices are appointed, the
Constitutonal Court will be able to resume irs work.
This 1s an event that many eagerly await. Indeed, the
relative ease with which the drafe law was passed ean
be explained by the desire of vanious political forces to
utilize the mechanics of the Constitutional Courr to
clevate political disputes to a consnrurional level. The
Consarutional Courr will inevitably be drawn mmo
polineal clashes between the center and the subjectsof
the tederanion, berween the legislatve and the execn-
tive powers, and even berween individual groups ot
depunies, On the orher hand. the Constirutional
Court will have to choose its position between sup-
porters of the ideal of the rule of law and the conser-
vative wing ot the nomeklatura who, following
Sovier traditions. armbute a purely decoratve role to
constitnnonal norms. Inevieably, the Courr will
encounter 4 dilemma: Should it pass decisions that
‘would please the authorines and secure 1ts furure, or
should it declare void acts contrary to the consurunon
withour having any real mechanism 1o ensure the
snforcement of such deasions? (Unfortunatelv, the
new law does not provide tor this either)

The political climate m which  the
Constitutional Court will now resume its work is
no less aggressive than 1t was a vear ago. Retaining
the old members of the Constirutional Court, who
have had the experience of unlawfully interfering
in political conflicts, preserves the onginal (low)
level of judicial efficiency and a similar qualicy of
constiturional control. The new justices’ possible
political engagement may again aggravate the situa-
rion and force the Court mto trite and incompre-
hensible political adventures. For agamn, the new
law does not prohibit the Constitutional Court from
cansidering politcal matters,

Formerly, the isolation of the Consurutional
Court was conditioned by its toreign-ness to the

LA



o ie .

:
l

SUNMER A Falr L4

Soviet judicial system. The law of May 6, 1991 had
for the first time set forth many requirements con-
cerning jusrice and the status of justices. Now, when
the Consututional Court has demonstrared its abili-
ry to exploit the legal basis of its own acnvity for
political purposes and when. on the other hand. the
whole system of justice has undergone sigmficant
changes and the bodies of judicial self-government
have developed, it would be appropriate to provide
for external guarantees of the Constitutional Court’s
observance of legal procedures. Naturally, 1 am not
suggesting any infringement on the independence of
the Court. But, for example, by including the judges
ot the Consnrurional Court into the community of
judges and making them responsible before this
community and its legal bodies we might be able
prevent many misforrunes,

One final omussion: The Consttution (Art. 15,
Part 4) declares the precedence of international law

over domestic legislation and it grants the righe of
appeal to internatonal human rights organizations
to anyone (Art. 46, Part 3). This means thava decr-
sion of the Constitutional Court. which contradicts
norms of international law, should be repealed. The
new law on the Construtional Court ‘does not
make any provisions for this eventuality.

It is unlikely thar under present circumstances
constitutional control in Russia will prove very
effective. On the one hand, since 1t is not legally
responsible for its decisions, the Constirutional
Court may attempt a power play to repair its dam-
aged reputation. On the other, a meek Courr, pre-
nccupmd with self-preservation and obediently
approving unlawful but “reasonable” acts, will pose
an equal danger ro Russia today.

Serpey Pashin is Head of the Judicial Reform Deéparoment
in the President’s Administrarion.

a5




EAsT RLHOPESS LassTHvTiosan Bivmmy

From The Center

Workshop in Novosibirsk

The Ford Foundanon supparted a semnar on the furare of the
Russtan Constitution orgamzed bv the Moscow branch of the
Center and held in Novosibirsk on June 27-30. Partcipants in
the workshop; besides a diverse group of lawyers, protessors,
and politicians from Novosibirsk, included Alexander
Blankenagel, Gadis Gadzhicv, Stephen Holmes, Lawrence
Lessig and Inga Mikailovskava,

Warsaw Conterence on Constitutions

The Center, along with the Ford Foundadon, supported a
conterence on “Consorational Cours o Transition,” is-
cussing the new consttutional courts m postcommunst
Europe, The conterence, held m Warsaw on Scptcm{:lr:r‘z‘d 1.
was artended by justces from all of the magor postcommunise
consotiacional coures, as well as azademics and scholars from
the region. Participants trom the Center meluded Jon Elseer,
Stephen Halmes, Lawrence Lessig and Wikror Osianmski.

Central Bank Articles

The artcles on central banks fearured tn this issue were ongi-
nally wriren for the Conference on Central Banks m Eastern
Europe and the NIS, held in Chicago on Aprii 21-23, 1994
The conterence was suppotred by the Esrass Foundaoon,
Creorme Soros Foundanon, German Marshall Fund of the
Lineeed Seaces, Pord Foundanen. [ohn 12, and Cacherme T

MacArthur Foundaton and Uiversiov ot Chicago: Law
School.

Two New [ournals

We are pheased e announce the publicinan of owo new jour-
nals on construtonalism i Eastern and Ceneral Europe—
Jowirnal of Constimtional Las in Bastern and Cenral Enrope and East
Enropean Cuase Reporter, These journals feature tull texry of con-
satunonal court decisions and arncles on consumnonal devel-
opments m the region. Both are published by BookWorld
Publicanons; Anron van de Plas. Editoran<Chiet. For subscrip-
tions [except in Canada and US), write 10 BookWorld
Publicanons. Utopiaiaan 35 m, NL-5232 CD Den Bosch, The
Metherlands, telephone:3173-491542, facumile:3173491543,
To subseribe in the US and Canada, coneact Win, W, Gaune &
Sons, Inc.. Law Book Dealers & Subscriprion Agenes, 3011Gulf

Dinive, Holmes Beach, FL, 34217-2199; welephone: 813778
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The Baltic Story

Mr. Adolf Sprudzs, Fereign Law Libranan Emenmos at che
Universitv of Chicago and formier president of the Internanionzl
Association of Law Libraries, has published a ¢chronology derail-
ing the hiseory of the Baltic Seates {Estonia, Larvia and Lithuania )
trom 1918-1991, The chronoiogy, “Inmeducng the Baloe Story,”
mcludes references 1o turther readings for more nformation.
This 30K document 1s available woridwide via internet. Gopher
bookmark for accessing: (on the U of C Law School main menu,
choose “Center for the Study of Consntutionalism n Eastern
Europej Name=The Baloc Path o Independence, edired by
Adolf Sprudzs. Type=1. Porr=T0, Path=1/.center/ balric,
Host=tawnextuchicasm.edu.

Russian-Langnage Review

The East Enropean Consttunonal Review is published in Russiun
as Konsninasiontioe Pramr Fostociwevropieskor Qboznetie, Copies can
be obtamed from irs editer, Olza Sudorovich, at the Russian Saence
Foundation, B/7 B. Zlawousansky Lane (formerly Bolshoy
Komsemolsky per.) 103982 Mascow, Russa: factmle 7005206
BT feamail: olme@ehisapeore )
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